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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,187 


WEST COAST EXPLORATION CO., a Corporation, 

Appellant 


v. 

OSCAR L. CHAPMAN, as Secretary of the Interior, 

Appellee 


Appeal from the United States District Court for the 

District of Columbia. 


JOINT APPENDIX. 





I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Mar. 18, 1948 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil No. Ills- '48 

West Coast Exploration Co., a corporation, 916 W. P. 

Story Bldg., Los Angeles 14, California, Petitioner 

v. 

The Honorable J. A. Krug, as Secretary of the Interior, 

Respondent 

Petition for Relief Formerly Available by Writ of 

Mandamus. 

To the Honorable the Justices of the District Court of the 

United States for the District of Columbia: 

Your petitioner, West Coast Exploration Co., respect¬ 
fully alleges and shows: 

1. Your petitioner is a corporation duly organized and 
existing under the laws of the State of Nevada, duly quali¬ 
fied to acquire, own, hold and dispose of real and personal 
property in the State of California, and to transact busi¬ 
ness therein; is a citizen of the United States and a resi¬ 
dent of the State of Nevada. 

2. Pursuant to the power conferred upon it by Section 3 
of Article IV of the Constitution of the United States, Con¬ 
gress passed a Special Act, approved February 10, 1855, 
(10 Stat. 849) entitled: “An Act for the Relief of the Heirs 
of Joseph Gerard,” beginning with these words: 

“That Reese A. P. Gerard, William Gerard and Rachel 
Blue (formerly Rachel Gerard), the only children and heirs 
of Joseph Gerard, a messenger of the United States to the 
Indians who was killed in 1792.” 
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2 By said Act the Congress, pursuant to said power, 
made to each of said heirs a gift of 

“one section of the public lands, without the payment of 
any consideration for said three sections” 

and stated that the gift was made 

“In full payment for the patriotic services of said Joseph 
Gerard and in accordance with the Spirit of inducements 
authorized by President Washington to be held out to such 
persons as would consent to carry a message from Fort 
Washington, now Cincinnati, to the hostile Indians of the 
then Northwest Territory.” (Quotations from said Act). 

Pursuant to said Act the Department of the Interior is¬ 
sued to William Gerard, one of the heirs named in said Act, 
a Special Certificate entitled: “William Gerard’s Special 
Certificate No. 2, Act of the 10th February, 1855, for the 
relief of the heirs of Joseph Gerard,” certifying his right 
to have “one section of the public lands.” 

Thereafter said William Gerard exchanged said Special 
Certificate for sixteen special certificates issued by the De¬ 
partment of the Interior, each certifying his right to have 
“one-sixteenth of a section of the public lands”; said cer¬ 
tificates were entitled: “William Gerard’s Special Certifi¬ 
cate No. 2, Subdivision No., Act of the 10th Febru¬ 

ary, 1855, for the relief of the heirs of Joseph Gerard”; 
said Subdivisions being numbered respectively from 1 to 
16, inclusive. 

To each of said sixteen Special Certificates there was at¬ 
tached the statement of the Department of the Interior fol¬ 
lowing: 

“It further appearing from evidence on file in this office 
that John T. Arms of Washington, D. C. is the assignee 
and as such is entitled to locate this certificate”. 

By mesne assignments and transfers your petitioner ac¬ 
quired ownership of one of said sixteen Special Cer- 

3 tificates entitled: “William Gerard’s Special Cer¬ 
tificate No. 2, Subdivision No. 6, Act of the 10th Feb¬ 
ruary, 1855, for relief of the Heirs of Joseph Gerard”, and 
of all of the rights by it given and conferred. 
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On November 26, 1934, there was issued Executive Order 
No. 6910 by which all vacant, unreserved and unappropri¬ 
ated public lands in California and other states were “tem¬ 
porarily withdrawn” but said Order expressly stated that 

“The withdrawal hereby effected is subject to existing 
valid rights.” 

On November 26, 1934, there existed a valid right to the 
parcel of land hereinafter described, namely: a perfected 
location thereof under the mining laws. 

Prior to March 14,1947, said valid right was relinquished 
to the United States. 

On March 14, 1947, the SW*4 of SW% of NE% of Sec¬ 
tion 24, Township 11 North, Range 8 West, San Bernardino 
Base and Meridian, in Kern County, California, Area 10 
acres, was a portion of the public lands of the United 
States. 

On March 14, 1947, your petitioner selected said parcel 
of land in part satisfaction of its rights under its said Wil¬ 
liam Gerard’s Special Certificate No. 2, Subdivision No. 6, 
duly and regularly filed its said selection in the United 
States Bureau of Land Management at Los Angeles, Cali¬ 
fornia; the Bureau having jurisdiction over said parcel; 
and. surrendered said Special Certificate for pro tanto can¬ 
cellation; all in accordance with the Rules and Regulations 
of the Department of the Interior in such cases made and 
provided. Said selection was accepted by said Bureau of 
Land Management, given Serial Number 067280, and for¬ 
warded to the Bureau of Land Management at Washington, 
D. C. 

Thereafter by decision dated June 2, 1947, the Director 
of the Bureau of Land Management at Washington, 
4 D. C., rejected said selection on the basis of the er- 
i roneous legal conclusions following: 

A. The location of Gerard Special Certificates is “lim¬ 
ited to surveyed public land non-mineral in character;” 
and 
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B. The land selected was withdrawn from settlement, 
location, sale or entry by Executive Order No. 6910. 

Your petitioner, within the time allowed therefor, ap¬ 
pealed from said decision of said Director to the Secretary 
of the Interior witli the result that the decision of said Di¬ 
rector was affirmed. 

Thereupon your petitioner made timely application to 
the Secretary of the Interior for rehearing which applica¬ 
tion was denied by decision dated November 18, 1947, and 
your petitioner received notice thereof on November 2S, 
*1947. 

N Said rejection of your petitioner’s said selection was 
' contrary to and in violation of the law relating thereto, and 
in effect an arbitrary act in that the Department of the 
Interior without authority so to do 

(a) read into the Act of February 10, 1S55, words not 
found therein, viz: “non-mineral in character”; 

(b) curtailed the rights of a Congressional donee; 

(c) substituted its judgment for the will of Congress; 
and 

(d) refused to discharge a mandatory and purely minis¬ 
terial duly imposed by law.^ 

That your petitioner has a clear right to a patent to said 
parcel of land and has exhausted all of its administrative 
rights in the Department of the Interior so that it has no 
other plain or adequate method of redressing the 
5 wrong or of obtaining the relief to which it is en¬ 
titled. Without the relief hereby sought there will 
be a failure of justice and a wrong without a remedy. 

"Wherefore, your petitioner prays that it have the relief 

afforded bv the Writ of Mandamus, bv rule or order issued 
* * 

by this Court directed to the said The Honorable the Secre¬ 
tary of the Interior and commanding him as such Secretary 
of the Interior to approve the said selection of your peti¬ 
tioner and issue United States Patent to said parcel of land 





to your petitioner, and to do and perform such other acts 
and things as may be necessary and proper in the premises. 

U. T. Clotfelter 
Joseph E. Casey 
Walter H. Maloney 

U. T. Clotfelter, Esq. 

916 W. P. Story Building 
Los Angeles 14, California. 

Joseph E. Casey, Esq. 

1025 Connecticut Ave., N.W. 

Washington, D. C. 

Walter H. Maloney, Esq. 

739 Investment Building 
Washington 5, D. C. 

Phone: Republic 2195. 

Attorneys for Petitioner. 

**#•••••#* 

7 Filed May 19, 1948 

Answer. 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

The lands to which plaintiff seeks a patent contain de¬ 
posits of sodium borates and are valuable for those miner¬ 
als. The Secretary of the Interior has so found and the 
lands and the mineral deposits contained in them are, there¬ 
fore, subject to disposition only under the Mineral Leasing 
Act of 1920, as amended, 41 Stat. 437. 

Third Defense 

The lands for which plaintiff seeks a patent have been 
withdrawn from entry, location, settlement and purchase 
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bv Executive Order No. 6910 dated November 26, 1934 and 
have not been reopened. On the effective date of that execu¬ 
tive order, neither plaintiff nor anyone else, other than the 
United States, had any valid, existing rights in the lands. 

8 Fourth Defense 

Burnham Chemical Company, which claims to be a cor¬ 
poration organized and existing under the laws of the State 
of Nevada, is presently maintaining in this Court an action 
entitled Burnham Chemical Company v. Julius A. Krug, 
Secretary of the Interior, Oscar L. Chapman, Under Secre¬ 
tary of the Interior, and Fred IV. Johnson, Director of the 
Bureau of Land Management, Civil Action No. 1579-47, in 
which plaintiff seeks to compel the defendants to issue to 
it a prospecting permit and a mineral lease under the Min¬ 
eral Leasing Act, as amended, basing its claim for relief 
therein on an application for prospecting permit dated and 
filed June 1, 1928, and an application for a lease filed Jan¬ 
uary 21, 1929, and, therefore, Burnham Chemical Company 
is an indispensable party to this action. 

Fifth Defense 

If Burnham Chemical Company’s applications for a 
prospecting permit and a lease still subsist, then plaintiff’s 
attempted scrip location is invalid and unlawful by reason 
of the provisions of the Act of Congress approved March 4, 
1933, ch. 278, 47 Stat. 1570. 

Sixth Defense 

The lands for which plaintiff seeks a patent lie within the 
geologic structure of a field of sodium deposits and have 
been reported by the Geologic Survey as valuable for the 
sodium borate deposits which they contain and the Secre¬ 
tary of the Interior has not determined that disposal of the 
lands will not unreasonably interfere with operations un¬ 
der the Mineral Leasing Act of February 25, 1920, as 
amended. Instead, the Secretary of the Interior has found 
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that disposal of the surface of the lands will unrea- 

9 sonablv interfere with operations under the Mineral 
Leasing Act, as amended. 

Seventh Defense 

1. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
tained in paragraph 1 of the complaint. 

2. Defendant admits that “An Act For The Relief Of 
The Heirs Of Joseph Gerard” was enacted by the Congress 
and approved February 10, 1855. 

3. Defendant admits the first four paragrai>hs on page 2 
of the complaint. 

4. Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegation as to 
the manner in which plaintiff acquired the scrip certificate 
upon which it bases its claims. 

5. Defendant denies that on November 26, 1934 there 
existed any valid right in anyone other than the United 
States to the parcel of land for which plaintiff seeks a pat¬ 
ent. Defendant avers that prior to that date a mineral 
location had been made on the land by the United States 
Borax Company, purportedly in compliance with the min¬ 
ing laws of the United States, and defendant avers that 
that mineral location was cancelled by the Secretary of the 
Interior on April 2S, 1943 on the ground that when the 
location was made the land was subject to disposition only 
under the Mineral Leasing Act of 1920. Defendant denies 
that the mineral location was relinquished to the United 
States, as alleged in the complaint, and defendant avers 
that, instead, the United States Borax Company sought by 
an action in this Court to compel the Secretary of the In¬ 
terior to issue a patent to it, but the United States Borax 

Company was required by a decree of the United 

10 States District Court for the Northern District of 
California to dismiss its action in this Court. 

6. Defendant admits that on March 14, 1947, the SW 1 /* 
of the SWI4 of the NEI4 of Section 24, Township 11, North, 
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Range 8, West, San Bernardino Base and Meridian, in 
Kern County, California, was a portion of the public lands 
of the United States, as alleged in the complaint, but de¬ 
fendant avers that such lands have been withdrawn, re¬ 
served and appropriated by Executive Order No. 6910. 

7. Defendant admits that on March 14, 1947, plaintiff 
selected the lands above described and delivered to the 
Register of the office of the Bureau of Land Management 
at Los Angeles, California, William Gerard’s Special Cer¬ 
tificate No. 2, subdivision No. 6, and defendant admits that 
the Register of that office forwarded the selection filed by 
plaintiff to the Bureau of Land Management in Washing¬ 
ton, D. C. 

8. Defendant admits that plaintiff’s selection was re¬ 
jected but defendant denies that the rejection was unlaw¬ 
ful or arbitrary and defendant denies that plaintiff has any 
right to a patent to the lands which it selected. 

Wherefore, having fully answered, defendant prays that 
the complaint be dismissed, with costs. 

/s/ Ralph S. Boyd 
Attorney, Department of Justice 
Attorney for Defendant 

11 Filed Nov. 28, 1949 

Pretrial Proceedings. 

Statement of Nature of Case : 

Suit in mandamus to compel Secretary of Interior to is¬ 
sue patent to a tract of land, in California, claimed by 
plaintiff as assignee of Land Script Certificate, issued to 
the heirs of Joseph Girard, pursuant to a special Act of 
Congress approved in 1855. The question of law involved 
is interpretation of the aforesaid act and other acts of Con¬ 
gress and executive orders of the President. 
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Parties have presented at Pretrial a stipulation as to the 
facts in the case and have agreed that the case may be de¬ 
cided upon the basis of this stipulation. 

12 Stipulations : By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court to 
prevent manifest injustice: 

Bolitha J. Laws, 

Pretrial Justice. 

Dated November 28, 1949. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

/s/ Edward H. Miller 
Plaintiff. 

/s/ Ralph S. Boyd 

Defendant. 

####••••*• 


13 Filed Sept. 7, 1951 

Stipulation of the Parties. 

Petitioner and defendant hereby stipulate that for the 
purposes of this action only, and reserving to themselves 
all rights to contest the pertinency and legal effect of any 
part thereof, the following facts may be treated by the 
Court as true: 

1. That the SW^SWRtNE 1 /* of Section 24, Township 11 
North, Range 8 West, San Bernardino Base and Meridian, 
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in Kern County, California, is widely known as the “Little 
Placer” and is frequently referred to as such in proceed¬ 
ings before the Department of the Interior. 

2. That the Little Placer contains deposits of sodium 
borates. 

3. That such sodium borates are known as “Kernite” 
and “Tineal”. 

4. That the land contains deposits of calcium borates. 

5. That such calcium borates are known as “Coleman- 
ite”. 

6. (a) That the Secretary of the Interior has found that 

the lands contain sodium borates. 

14 (b) That the Secretary of the Interior has found 

that the lands contain calcium borates. 

(c) That the Secretary of the Interior has found that 
prior to June 30, 1928, the lands were known to contain 
sodium borates which were soluble in water and accumu¬ 
lated by concentration. 

(d) That these findings of the Secretary of the Interior 
were made in the proceeding before him entitled United 
States v. United States Borax Company , Contest No. 5799, 
on mineral entry No. “N”, Los Angeles 045946, and were 
announced in the Secretary’s decision A. 233380 dated 
April 28, 1943, as amended by his decision on motion for 
rehearing, dated July 31, 1944. 

(e) That the proceedings described in paragraph “(d)” 
above held invalid and cancelled the “perfected location 
[on the lands in question] under the mining laws”, de¬ 
scribed on page 3 of the complaint. 

(f) That the Secretary’s findings and rulings described 
above have not been reversed, overruled or modified in any 
respect. 

7. That the Secretary, in his decision of June 2, 1947 
rejecting petitioner’s application, which decision was af- 
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finned and rehearing denied by a subsequent decision of 
November IS, 1947, said: 

“The Geological Survey has reported that information 
available to it indicates that unreasonable interference with 
operations under the sodium provisions ot the Mineral 
Leasing Acts would undoubtedly result from the disposal 
of the surface of the land under non-mineral application.” 

[Interior Document re Los Angeles 067280 “K”, 060530— 
page 2]. 

#***###**• 

15 9. Petitioner is a corporation duly organized ex¬ 
isting and empowered under law as alleged in the 

complaint. 

10. The land described in paragraph 1 hereof had been 
officially surveyed at the time of petitioner’s location 
thereon. 

11. There is no inhibition against location of Gerard 
Scrip in the State of California, as distinguished from loca¬ 
tion in other States of the United States, listed in Execu¬ 
tive Order No. 6910. 

12. Certain official data relating to the public lands of 
the United States are contained in Exhibit “B”, attached 
to and incorporated in this stipulation, said exhibit being 

Section 7, pages 159-166 of House Document No. 484, 

16 80th Congress, Second Session, entitled “Statistical 
Abstract of the United States, 194S”, prepared and 

issued by the Secretary of Commerce of the United States. 

13. This Court may take judicial notice of official docu¬ 
ments constituting the legislative history of such bills, acts 
and investigations of Congress as may be relevant to this 
proceeding. 

14. The Little Placer lies within the geologic structure 
of a field of sodium deposits. 

15. In 1928, Burnham Chemical Company applied for a 
sodium prospecting permit and, in 1929, it applied for a 
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sodium lease of the Little Placer under the Mineral Leas¬ 
ing Act. The Secretary of the Interior rejected the appli¬ 
cations. An action to compel the issuance of the prospect¬ 
ing permit and the lease is now pending in the United States 
Court of Appeals for the District of Columbia Circuit, that 
relief having been denied to Burnham Chemical Company 
by this Court in Civil Action No. 1579-47. [Affirmed Ct. 
Appeals—3/6/50. Sup. Ct. denied Cert.] 

16. The Little Placer is principally valuable for its de¬ 
posits of sodium borates. Neither party contends that the 
land described in paragraph 1 has any appreciable value 
for any agricultural or grazing purpose. 

17. The findings of the Secretary of the Interior 

(1) that the Little Placer contains valuable deposits of 
sodium borates, 

(2) that prior to June 20, 1928, it was known to contain 
valuable sodium borates, and 

(3) that the lands are principally valuable for the de¬ 
posits of sodium borates which they contain, 

are supported by evidence in the record before the Secre¬ 
tary. 

17 18. Petitioner has no claim of right to the land de¬ 

scribed in paragraph 1 other than that founded upon 
the Gerard application, filing and scrip location described 
in the complaint in this action. 

19. Petitioner acquired its scrip certificate in March 1947 
for a valuable consideration, and is the owner thereof. 

20. Attached are true copies of 

(1) Executive Order 6910. 

(2) the decisions of the Department of the Interior re¬ 
jecting petitioner’s scrip selection, 

(3) the decisions of the Department of the Interior dated 
April 28, 1943 and July 31, 1944, respectively, holding in- 


valid the mineral location of the Little Placer made by the 
United States Borax Company. 

21. Neither party contends that any of the minerals re¬ 
ferred to in this stipulation, or any other minerals, were 
known to exist in the land described in paragraph 1 prior 
to 1925, for the purposes of this case only. 

/s/ Joseph E. Casey 

1025 Connecticut Avenue, N.W. 
Washington 6, D. C. 

/s/ Edward H. Miller 

1625 K Street, N.W. 
Washington 6, D. C. 

Attorneys for Petitioner 

/s/ Ralph S. Boyd 
Room 2131 

Department of Justice 
Washington, D. C. 

Attorney for Defendant 
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35 Filed Sept. 7, 1951 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
WASHINGTON 25, D. C. 

CA—1118-48 

Los Angeles 067280 
060530 

Jun -2 1947 

Decision. 

Gerard Scrip Appl 

West Coast Exploration Company 
Muroc Land Company 

Application RejecterJ. 

An application to locate Gerard Scrip Special Certificate 
Xo. 2 Subdivision Xo. 6 issued under the act of February 
10, 1855 (10 St at. 849) was filed on March 14, 1947, by the 
West Coast Exploration Company for the SW^SWVi 
XE% sec. 24, T. 11 X., R. 8 W., S.B.M., California. This 
tract, which contains a very valuable deposit of sodium, is 
known as the Little Placer Claim. The application is in 
conflict with Valentine scrip application, Los Angeles 
060530 filed December 27, 1945, by the Muroc Land Com¬ 
pany. 

The act of February 10, 1855 provided that the three 
heirs of Joseph Gerard might enter, each one of them sev¬ 
erally, or his or her heirs, one section of public land with¬ 
out the payment of any consideration for the three sections 
of land. October 10, 1880, certificates were issued under 
the act certifying to the right of selection. 

While the original act is silent with respect to the char¬ 
acter of the land that may be located with such certificates 
it was the uniform policy of the Congress at and prior to 
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the date of the act to exclude mineral lands from disposal 
under all nonmineral land laws. Mining Company v. Con¬ 
solidated Mining Company, 102 U.S. 167, 174 (1S80). Ad¬ 
ministrative practice also accords with this policy. Instruc¬ 
tions dated October 25, 1SS0; Commissioner’s letter of May 
20, 1917, Misc. No. 707164; Commissioner’s letter of Octo¬ 
ber 2S and December S, 1938, and May 1, 1939, G.L.O. 0192. 
Therefore the location of these certificates prior to the act 
of July 17, 1914 (38 Stat. 509; 30 U.S.C. sec. 121), was lim¬ 
ited to surveyed public lands, nonmineral in character. 

The tract applied for has been withdrawn from settle¬ 
ment, location, sale or entry, and reserved for classification 
by Executive Order No. 6910 of November 26, 1934, is with¬ 
drawn from scrip location, and is therefore, subject to loca¬ 
tion only if classified by the Secretary of the Interior under 
section 7 of the Taylor Grazing Act as amended, as being 
proper for acquisition in satisfaction of outstanding scrip 
rights. J. C. Aldrich, — I.D. —, A-24041 (Los Angeles 
055730) January 4, 1946, February 26, 1947; M. N. Young, 
et ah, — I.D. —, A-24329-40, (Los Angeles 053600 etc.), 
February 26, 1947. 

36 While the act of July 17, 1914, as supplemented by 
the act of March 4, 1933 (47 Stat. 1570; 30 U.S.C. 
sec. 124), authorizes the disposal, under the nonmineral 
public land laws, of lands withdrawn, classified or valuable 
for phosphate, nitrate, oil, gas ashpaltic or sodium miner¬ 
als, the act of March 4,1933, provides that lands withdrawn, 
classified or reported as valuable for any of the minerals 
named shall not be subject to such disposal unless the Sec¬ 
retary of the Interior shall determine that such disposal 
will not unreasonably interfere with operations under the 
Federal mineral leasing laws. 

The Geological Survey has reported that information 
available to it indicates that unreasonable interference with 
operations under the sodium provisions of the mineral leas¬ 
ing acts would undoubtedly result from the disposal of the 
surface of the land under the nonmineral application. 
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Therefore, The 1914 and 1933 acts would not avail to re¬ 
move the bar imposed by the construction and administra¬ 
tion of the 1855 act against the location of Gerard scrip on 
mineral land. 

Since the scrip application would have to be rejected on 
that ground, it is clear that for that reason alone the tract 
sought may not be classified as proper for scrip location. 

Accordingly, the application is rejected. The applicant 
has the right to file a motion for rehearing within 30 days 
from receipt of notice hereof, pursuant to Rule 83, Rules 
of Practice, 43 CFR 221.81. 

Fred W. Johnson, 

Director. 


Approved: Jun -2 1947 

Warner W. Gardner, 

Assistant Secretary of the Interior. 

4-29-jwd 

• *#*••••*• 

37 CA 1118-48 

UNITED states 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 

A-24679 


November 18, 1947 

West Coast Exploration Co. 

Los Angeles “K” 067280. 

Gerard scrip application rejected. 
Motion for rehearing denied. 

Motion for Rehearing. 

A sodium deposit of high established value is situated on 
the SWSW 14 NE V \, sec. 24, T. 11 N., R. 8 W., S. B. M., 
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California. To acquire this 10 acres, West Coast Explora¬ 
tion Co. fileil Gerard scrip issued under the act of Febru¬ 
ary 10, 1S53 (10 Stat. 849). 1 

In a decision approved by Assistant Secretary Gardner 
on June 2, 1947, the Bureau of Land Management rejected 
the application and the company has filed a motion for re¬ 
hearing. The Bureau's decision was based upon the ground 
that Gerard scrip is not applicable to this tract be- 
38 cause it is mineral land and that disposition of the 
10 acres to the applicant with a reservation of the 
mineral rights to the United States would be inconsistent 
with the provisions of the act of March 4, 1933 (47 Stat. 
1370, 30 U. S. C. 124). In view of this the decision did not 
consider whether the land might otherwise be properly 
classified for disposition on scrip application. 

West Coast contends that its Gerard scrip may be located 
on mineral lands and consequently that the act of March 4, 
1933, is inapplicable to this situation. 

Under the act of February 10, 1855, supra, Gerard scrip 
may be located on “the public lands.” But as used in that 
act, the term “public lands” does not include mineral lands 
in California.- The Supreme Court has held that an act 
granting sections 16 and 36 of the public lands to the State 
of California without specific exclusion therefrom of min¬ 
eral lands, passed only 2 years prior to the Gerard scrip 
act, was nevertheless intended to exclude from its opera¬ 
tion niineral lands. IvanJioc Mining Company v. Keystone 


i The statute provided as follows: 

“* * * Reese A. P. Gerard, William Gerard, and Rachel Blue, (for¬ 
merly Rachel Gerard), the only children and In irs of Joseph Gerard, a 
messenger of the United States to the Indians, who was killed in seven¬ 
teen hundred and ninety-two bo, and they or their heirs are hereby per¬ 
mitted to enter, each one of them severally, or his or their heirs, one sec¬ 
tion of the public lands, without the payment of any consideration for said 
three sections, being in full payment for the patroitic services of said 
Joseph Gerard, and in accordance with the spirit of the inducements au¬ 
thorized by President Washington to be held out to such persons as would 
consent to carry a message from Fort Washington, now Cincinnati, in 
seventeen hundred and ninety-two, to the hostile Indians of the then 
Northwest Territory. ’ ’ 

- The extent, if any, to which Gerard scrip may be applicable to mineral 
lands outside the State of California is not here a matter of concern. 
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Consolidated Mining Company, 102 U. S. 167, (1880). The 
Court discussed extensively the act there under considera¬ 
tion as well as other statutes enacted during the same pe¬ 
riod, reviewed the history of the settlement of California, 
the discovery of mineral wealth in that area, and the 

39 statutes and practices relating to the survey of these 
lands. It was concluded that 

“ * * * , Congress, after keeping this matter in abeyance 
about sixteen years, enacted, in 1866, 14 Stat. at L., 251, a 
complete system for the sale and other regulation of its 
mineral lands, so totally different from that which governs 
other public lands as to show that it could never have been 
intended to submit them to the ordinary laws for disposing 
of the territory of the United States.” (102 U. S. 167,174). 

The Court's reasoning and conclusions with respect to 
the statute there under consideration is equally applicable 
with respect to the question of whether Gerard scrip may 
be located upon mineral lands in California. And the ad¬ 
ministrative practice has conformed to this conclusion, as 
illustrated by the various precedents cited in the decision 
approved on June 2, 1947. 

In its motion West Coast does not controvert the finding 
that the land it seeks is mineral. It does contend, however, 
that the act of March 4, 1933, is inapplicable because Gerard 
scrip may be located upon mineral land. It continues by 
assuming, arguendo, that even if the act does apply, the 
location of this scrip upon this particular tract would not 
interfere with operations under the Federal leasing laws. 
The act of March 4, 1933, permits selection of mineral lands 
with a reservation to the United States of the minerals 
which are subject, as are those on this tract, to the Mineral 
Leasing Act, provided that no land shall be subject to such 
selection “unless it shall be determined by the Secretary 
of the Interior that such disposal will not unreason- 

40 ably interfere with operations” under the Mineral 
Leasing Act. 

In Caswell S. Neal (A-24147, April 9, 1946), scrip was 
filed on land already under mineral lease to a corporation 
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which sought surface ownership, it appeared, to enable it 
to protect its mining operations and the necessary struc¬ 
tures it had erected in connection with the mining activi¬ 
ties. The Department there said 

“While it may be advantageous to the corporation to 
secure a fee title to these lands, this advantage cannot hold 
sway over the interest of the public in assuring that future 
mining operations on this tract will not be impeded by ad¬ 
verse holders of the surface title. It is true that the build¬ 
ings and structures of the corporation used in its mining 
operations at present occupy a substantial part of the lands 
sought # * * , but it must be remembered that the corpora¬ 
tion pursues its business upon these lands only by reason 
of a lease. The granting of the application * * * would 
enable the passing to the corporation of a permanent inter¬ 
est in the lands which, so long as the corporation might 
hold the lease, would not be adverse to such rights as it 
may possess to the minerals on the land or interfere with 
its operations thereon. Should a situation arise, however, 
whereby the lease of the minerals on these lands were 
granted to others than this particular corporation or its 
successor in interest, the adverse situation referred to by 
the Geological Survey would be readily apparent. In the 
interest of protecting future mining operations on this land 
from interference by possible adverse holders of the sur¬ 
face title, the application * * * should be denied.” 

The same reasons are applicable to the present situation, 
especially since West Coast at the present time has no 
rights whatever in the minerals here involved and the prob¬ 
ability of its being the successful bidder at a future offer¬ 
ing of a lease of the land is purely speculative. Utah Mag¬ 
nesium Corporation , A-24349, September 11, 1946. 

41 West Coast also contends that the land is not sub¬ 
ject to classification under section 7 of the Taylor 
Grazing Act (4S Stat. 1272, 49 Stat. 1976, 43 U. S. C.)* be¬ 
cause this 10 acres was under a mineral lease at the time 
of the issuance of the general withdrawal order No. 6910 



of November 26, 1934, and the withdrawal order by its own 
terms was “subject to existing valid rights.” 

Among other matters, section 7 provides that the lands 
withdrawn by Executive Order 6910 of November 26, 1934, 
may be classified by the Secretary as suitable for disposi¬ 
tion under outstanding scrip rights and be opened, pursu¬ 
ant to such classification, to acquisition under the appro¬ 
priate land laws. Because the withdrawal order was “sub¬ 
ject to existing valid rights” and because at the time of the 
issuance of the withdrawal order this 10 acres was under 
a mineral lease which has since been terminated, West 
("oast contends that the land was never withdrawn by or¬ 
der 6910 and consequently is not subject to classification 
under section 7. In the first place, the mineral lease then 
outstanding was not held by West Coast so that the rights, 
if any, to be protected were not those of West Coast. In 
the second place, the Department has consistently held that 
the order does “cover all lands which might become vacant, 
unreserved, and unappropriated during the life of the or¬ 
der.” Op. Sol., 55 I. D. 205, 207, 20S (1935). Consequently, 
upon the termination of the outstanding mineral lease, the 
order attached fully to this 10 acres and brought them into 
the orbit of section 7. 

42 Since the land is rich in minerals subject to leas¬ 
ing under the Mineral Leasing Act, supra , and since 
the Mineral Leasing Act provides an orderly scheme for the 
extraction of minerals under procedures which safeguard 
the public interest in the fruitful exploitation of this nat¬ 
ural wealth, it is not appropriate to classify this tract for 
disposal under any land law which would enable one not 
the mineral lessee to interfere with or impede the extrac¬ 
tion of the minerals. 

West Coast also states that it was entitled to a hearing 
before the Bureau of Land Management. But no statute 
or regulation requires that it have an oral hearing in con¬ 
nection with its application. Moreover, there is no sub¬ 
stantial material issue of fact, for the assumption of the 




decision is that the surface owner would have the power 
to interfere with and impede the extraction of minerals and 
any lease issued hereafter. And this fact cannot reason¬ 
ably be controverted. Moreover, on this motion, West 
Coast has fully exercised its privilege to present in writing 
all facts and arguments favorable to its position. 

The motion for rehearing is denied. 

(Sgd) Oscar L. Chapman, 

Acting Secretary of the Interior. 

43 Statistical Abstract of the United States, 1948. 

7. Ptblic Lands and National Park System 

The term “public lands,” as used here, includes only 
those Federally owned lands to which the general body of 
public land laws apply. (See title 43 of the Code of Fed¬ 
eral Regulations.) In general, it includes the lands ac¬ 
quired by the United States through cession and treaty and 
certain other lands declared by the Congress specifically 
to be “public lands,” that is, subject to the public land 
laws. As a general rule, it excludes lands acquired by the 
United States from private owners and from State and local 
governments by purchase, donation, condemnation, etc. 
The term “Indian lands,” used here to differentiate such 
lands from other public lands, refers to lands ceded to the 
United States by Indian tribes and held in trust for the 
Indians by the Government. 

An entry or selection is a claim to a given tract of pub¬ 
lic land. An original entrv or selection is a claim allowed 
under the law but subject to certain conditions before title 
can pass. A perfected entry is a claim finally approved 
after required lapse of time and compliance Math other 
conditions. A patent or certification is an instrument of 
conveyance or grant to a claimant whose entry or selection 
has been finally approved. 

For table on trend in land utilization, see p. 601. 
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52 Filed June 21, 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil No. 1118-48 

West Coast Exploration Co., A Corporation, Petitioner, 

v. 

J. A. Krug, As Secretary of Interior, Defendant. 

Order. 

The Petitioner having duly moved that Oscar L. Chap¬ 
man, Secretary of Interior, be substituted as defendant for 
J. A. Krug, and it appearing to this court that Oscar L. 
Chapman did take the oath of office as Secretary of In¬ 
terior on December 1 , 1949, It Is Hereby Ordered that Oscar 
L. Chapman will be and herewith is substituted as defend¬ 
ant for J. A. Krug in this suit and all pleadings hereafter 
filed and all further proceedings herein held will bear the 
name of Oscar L. Chapman, Secretary of Interior, Suc¬ 
cessor to J. A. Krug, as Defendant. 

Matthew F. McGuire 
United States District Judge. 

Dated: 3d April 1950 


53 Filed June 13, 1951 

(Filed with Appellant’s Designation of Record) 

CA 1118-48 

Portions of Official Transcript, Volume 1, Dated April 

3, 1950, Page 32. 

♦ ♦ * 

Mr. Boyd: At the outset I would like to make it per¬ 
fectly clear that we repudiate the contention that has been 
put in our mouths that executive orders or legislation or 
anything else has minimized, decreased, affected, denied or 
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destroyed or otherwise limited the rights of these people. 

The Court: You certainly have made an all-inclusive 
statement. 

Mr. Boyd: We insist their rights today are exactly what 
they were in 1855, but no more and no less. 

*##•••*•• • 

54 Filed June S, 1951 

Memorandum. 

Dismissed. 

See Cliotard et al v. Pope et ah, 25 U. S. 586, 588; Stock- 
ley v. U. S., 260 U. S. 532 at 539 (wherein Cliotard supra 
is cited with approval), also generally: Ivanhoe Mining Co. 
v. Consolidated Mining Co ., 102 U. S. 167, et seq., Deffeback 
v. Hawke , 115 U. S. 392, 404. 

Again, plaintiff admits in its complaint, at page 2 para¬ 
graph 2, line 17 that its mesne grantor William Gerard ex¬ 
changed his Special Certificate for sixteen special certifi¬ 
cates issued by the Department of the Interior, each cer¬ 
tifying his right to have one-sixteenth of a section of the 
public lands. No date is given as to when this is done but 
the Court, concluding under the circumstances that it had 
a right to examine the records of the Department of the 
Interior, found that this exchange was made in 1880 and 
since plaintiff admits the validity of the Ivanhoe case cited 
above, to the effect that there was no settled mineral policy 
until 1866 when there was enacted a complete system for 
the sale and other regulation of Government mineral lands, 
it would seem also apart from the considerations indicated 
in the cited cases, that under the circumstances it is now 
estopped to claim the contrary. (Opening Brief of Peti¬ 
tioner page 16). 

Counsel will prepare proper order. 

Matthew F. McGuire 

J. 


June 7, 1951 
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55 Pages 13, 14, 15, 16, and 17 of the Opening Brief 

of Petitioner. 

Filed Nov. 29,1950 

utes was a Homestead Act, to encourage settlers to go to 
the states involved to help to populate those states. The 
Acts were in the nature or gratuities, and thus wholly dif¬ 
ferent from compacts or contracts of the kinds involved in 
the railroad grants and the Gerard grant. They were not 
directed in any way toward the annunciation of any policy 
about the mineral lands of the United States. The very fact 
that these statutes contained mineral reservation shows 
further that during the period immediately preceding the 
enactment of the Gerard Act, Congress had under active 
consideration the question of whether or not in making 
particular grants of land, it wanted to exclude mineral lands 
from those particular grants, as, of course. Congress had 
every right to do. The fact that in 5 of the 18 statutes 
enacted during this period which deal with the public lands, 
Congress expressly excluded mineral lands, and that in the 
other 13 such Acts Congress did not exclude mineral lands, 
indicates plainly that Congress was carefully expressing 
its intention one way or the other in each statute, and that 
Congress during this period had no established policy of 
reserving minerals. 

The principal point made at the hearing by Government 
counsel was that minerals were reserved from the Gerard 
grant. Government counsel took the position that as of 
1855 “the Government had always reserved mineral lands” 
(Tr.. 32), and he cited the case of Ivanhoe Mining Company 
v. Consolidated Min ing Com pang. 102 U. S. 167 (1880), as 
establishing the fact that “it was the settled policy of the 
Government never to dispose of mineral lands” (Tr. 33). 
Government counsel also cited the case of the United States 
v. Sweet, 245 U. S. 563 (1918) for the proposition “that the 
settled policy of Congress to provide for the disposition of 
minerals only under special statutes dealing with mineral 
lands as such required the interpretation of that grant as 
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not extending to mineral lands of any kind even though the 
act was completely silent.” (Tr. 34). It is not difficult 
to demonstrate the inapplicability of these two decisions 
to the Gerard grant, and the fallacy of the argument that 
they are controlling. 

Work v. Louisiana, supra, decided by the Supreme Court 
after the Ivanhoe and Sweet Cases, held squarely that in 
1850 Congress had adopted no such settled policy, to re¬ 
quire a mineral reservation or exclusion to be read into a 
general grant of land, and the analysis above of the general 
land legislation of Congress between 1850 and 1S55 shows 
that no such policy had been adopted during this five-year 
period. In the Ivanhoe Case itself, the Court said that 
Congress had not made up its mind on any settled mineral 
policy until 1866, and, when it enacted a complete system 
for the sale and other regulation of the Federal mineral 
lands. How then would the Court in the Ivanhoe Case hold 
<hat the 1853 statute involved in that case did not, in its 
grant of the school lands in the State of California, intend 
to include mineral lands? The answer to both the Ivanhoe 
and the Stveet Cases is contained in the Work Case itself— 

“This conclusion is not in conflict with the later decisions 
relating to school lands in Mining Co. v. Consolidated Min¬ 
ing Co., 102 U. S. 167—followed in Mullan v. United States, 
IIS U. S. 271—and United States v. Sweet. 245 U. S. 563. 
In the Mining Co. Case, in which it was held that a provi¬ 
sion in the Act of 1853° for the sale or public lands in 
California, granting certain sections to the State for 
56 school purposes, was not intended to cover mineral 
lands, the decision was not based upon the ground 
that there was at that time any settled and general policy 
of reserving mineral lands, but, on the contrarv, on the 
ground that the discovery in 1849 that California was rich 
in precious metals, bringing its mineral lands to the atten¬ 
tion of Congress, had led to the adoption in reference to 
that State of a local policy, plainly manifested in other 


9 Act of March 3, 1853, c. 145, 10 Stat. 244. 
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provisions of the Act making specific exceptions of mineral 
lands, by which, unlike the ordinary laws for disposing of 
public lands in agricultural States, the mineral lands in 
that State were uniformly reserved from sale, preemption 
and grants for public purposes (pp. 172-175). In the 
Sweet Case it was held that the provision of the Utah 
Enabling Act of lS94, 10 granting to the State certain sections 
of the public lands for the support of common schools, with 
no mention of mineral lands, was not intended to embrace 
land known to be valuable for coal. The grounds of this 
decision were that long prior to the Act there had been 
established a settled policy in respect to mineral lands, * * *. 
Obviously, this decision does not apply to the construction 
of the swamp land grants made at a time when there was 
no settled policy as to the reservation of mineral lands, and 
where the other circumstances upon which the decision was 
based are lacking.” (269 II. S. 250, 257-259). 

The statute involved in the Ivanhoe Case established a 
system and a procedure for dealing with the Federal public 
lands in the State of California, which had just been admit¬ 
ted to the Union. It provided for a scheme of surveying 
such lands, for opening them up to the homesteaders under 
the Pre-emption Act of 1841, and for the grant to the State 
of California for school purposes of Sections 16 and 36 in 
each township. The Court said: 

“The question, and the only question, presented for our 
consideration is very sharply presented by this statement 
of facts and by the acts of Congress pertinent to the sub¬ 
ject; and it is, whether uniter those acts the title of the land 
in question became fixed and vested absolutely in the State 
of California on the ascertainment by the survey of 1870 
that it was part of the thirty-sixth section of the township 
in which it lies. * * * 

• • The granting clause of the sixteenth and thirty- 
sixth sections of the public lands as thus surveyed, to the 
State of California, is as follows:— 


TO Act of July 16, 1S94, c. 13S, 28 Stat. 107. 



“Sect. 6. And be it further enacted, that all the public 
lands in the State of California, whether surveyed or un¬ 
surveyed, with the exceptions of sections sixteen and thirty- 
six, which shall be, and hereby are, granted to the State for 
the purposes of public schools in each township, and with 
the exception of lands appropriated under the authority 
of this act, or reserved by competent authority, and ex¬ 
cepting, also, the lands claimed under any foreign grant or 
title, and the mineral lands, shall be subject to the preemp¬ 
tion laws of fourth Scpember, eighteen hundred and forty- 
one, with all the exceptions, conditions, and limitations 
therein, except as is herein otherwise provided; and shall, 
after the plats thereof are returned to the office of the 
register, be offered for sale, after six months’ public notice 
in the State of the time and place of sale, under the laws, 
rules, and regulations now governing such sales, or 
57 such as may be hereafter prescribed.’’ * * # (Italics 
supplied.) 

“ # * In the very sentence which contains this grant 

in parenthesis, and while introducing the new principle, 
that the public lands should be subject to the right of 
pre-emption, whether surveyed or unsurveyed, the mineral 
lands are excepted, in express terms, from this right and 
from public sale.” (102 U. S. 167, 169-170, 173). 

The Court then went on to discuss certain other pro¬ 
visions of the Act, particularly the provision that “no 
surveys could be made of mineral lands until further order 
of Congress.” The Act provided that when a township 
was discovered to contain minerals prior to survey, the 
Federal surveyors were not to fix any lines except the out¬ 
side boundaries of that township, so that there was a clear 
intent that Sections 1 and 16 were to remain unsurveyed 
where a township had been found to contain minerals. 
From the language of these and other provisions of the 
statute, the Court came to the conclusion that in that par¬ 
ticular statute, making these particular school land grants, 
the intention of Congress not to include mineral lands in 
the school land grants had been made plain. Thus the 


30 


Court treated the California statute like the Pre-emption 
Act of 1841, in which Congress had also expressly excepted 
mineral lands from the homestead grants. When this 
reasoning is considered in the light of the further expressed 
statements in the Ivcinhoe Case that Congress did not 
adopt any settled policy of reserving mineral lands until 
1S66, it becomes obvious that there is no conflict between 
the Ivanhoe and the Work and Sweet Cases. There would 
have been no inconsistency between the California general 
statute of 1853, and a special statute passed the next day 
expressly granting to a private or public grantee specified 
mineral lands in California. It is merely a question of what 
Congress intended in each grant. And, it might be pointed 
out that the successful litigant in the Ivanhoe Case was a 
Federal grantee, who prevailed over a grantee of the State 
of California who had taken a conveyance of the lands 
involved in the case, which had been a part of Section 36 
of a mineral township. The Sweet Case involved a statute 
granting lands to Utah in 1894, by which time there had, 
of course, been adopted a settled policy about mineral 
reservations in the Act of 1866 referred to in the Ivanhoe 
and Work Cases. 

Having established the fact that there was no settled pol¬ 
icy of Congress to reserve mineral lands in 1S50 or in 1S55, 
and that an Act such as the Swanp Lands Act or the Ger¬ 
ard Act were not required to have a mineral reservation 
or exclusion read into them because of any such settled 
policy of Congress, the next question is whether there is 
anything in the Gerard Act itself which would indicate any 
intent on the part of Congress to exclude mineral lands 
from its terms. If there was no such intent evidenced, the 
Work Case is clearly controlling. On the contrary, if there 
was something about the Gerard Act in its language or 
background which would indicate that Congress intended 
to exclude the Gerard heirs from mineral lands, then, of 
course, the Ivanhoe Case would be controlling. 

The Gerard Act was introduced first in the 28th Congress, 
2nd Session, in 1844, H. R. 644, reported out by the Com- 
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rnittee of Claims in Report No. 174. This Com¬ 
mittee Report contained some illuminating language 
bearing on the intent of the Committee, which became 
the intent of Congress. It is reproduced as Ap- 
58 pendix B in this Brief. It recites the making of a 
compact between Joseph Gerard and General Wil¬ 
kinson, the latter acting on instructions of President Wash¬ 
ington, transmitted through Secretary of War Knox. It 
recites that Joseph Gerard entered into this compact under 
the inducement of “a hope of large rewards.” It recites 
further that Gerard and his associates “were promised a 
very liberal compensation for their services.” It quotes 
from a report of December 26, 1791, from Secretary of War 
Knox to President Washington to the effect that the War 
Department had directed the proper officers “to offer large 
rewards to those who would go on this dangerous service” 
and it speaks of “a handsome pecuniary reward,” in con¬ 
nection with the inducements held out to General Putnam, 
and reports that General Putnam has been told that he may 
be assured “ that all the stipulations of reicards you 
make shall be fully compiled with , and they ought to be 
liber aid’ 

The Committee had this further comment to make: 

“What bargain was made between General Wilkinson, 
on the part of the Government, and Joseph Gerard, the 
Committee have no means of ascertaining. That it was 
liberal toward the daring adventurers, we have every rea¬ 
son to suppose: that he confided in the honor of the gov¬ 
ernment, is evidenced in his not requiring a written state¬ 
ment, at a time when he found it necessary to make a will 
to enable his wife to have, in case of his death, legal control 
over his little parcel of land— then of so little, now of such 
large value. This confidence in the willingness and in the 
ability and readiness of the government must not be be¬ 
trayed; the covenant has been sealed with his blood, and 
the laws of limitation cannot efface the patriotic and glori¬ 
ous signature. 






“The committee have found it difficult to fix upon a 
suitable compensation; but, as the most suitable that occur¬ 
red to them, have concluded to recommend the allowance, to 
each of the three children of Gerard, of a section of land 
now owned by government, and lying in any part of the 
country which, in 1792, composed the Northwest Territory. 
A bill is herewith reported accordingly, and its passage 
recommended.” (Italics supplied). 

There is certainly nothing in this language or in any 
other part of the Committee Report that would indicate 
any intent of the Committee to be parsimonious, or that 
the Committee had in mind giving the Gerard heirs only 
such lands as might have little value. Everything in the 
Report is to the contrary. Furthermore, that the Congress 
itself was not less generous is indicated by the fact that 
although the Committee of Claims of the 33rd Congress, 
which adopted verbatim the Report of the Committee of 
Claims of the 2$th Congress, recommended the passage of 
a bill in the form in which it was originally introduced 
(Appendix C) in which the selection of the Gerard heirs 
was to be made in the four states of Ohio, Michigan, Indi¬ 
ana, and Illinois (perhaps for sentimental reasons because 
this was the Northwest Territory to which Gerard went to 
try to make peace with the Indians there), the Congress in 
enacting the bill struck out this restriction and made the 
grant co-extensive with the territorial limits of the entire 
l nited States. A careful search of the legislative 
59 history of the Gerard Bill indicates nothing signi¬ 
ficant as to the will and intent of Congress except 
this liberalizing of the bill itself and the language in the 
Committee Report. 

The Committee Report has considerable significance as 
an aid in arriving at the intent of the whole Congress, 
because necessarily Congressional committees, particular¬ 
ly in connection with private relief bills which the entire 
Congress cannot investigate fully, act in a sense under 
delegated powers of the entire Congress. This is illustrated 


by a statement of Judge Learned Hand in S. E. C. v. Collier, 
76 Fed. 2d 939, 941 (CCA 2nd 1935), 

“ * * * It is, of course, true that members who vote upon 
a bill do not all know, probably very few of them know, what 
has taken place in committee. On the most rigid theory 
possible we ought to assume that they accept the words 
just as the words read, without any background of amend¬ 
ment or other evidence as to their meaning. But the courts 
have come to treat the facts more really; they recognize that 
while members deliberately express their position upon the 
general purposes of the legislation, as to the details of its 
articulation they accept the work of the committees; so 
much they delegate because legislation could not go on in 
any other way.” (Jones, “Statutory Doubts and Legisla¬ 
tive Intention”, 40 Col. L. R. 957). 

A persuasive argument could be made that the intent of 
Congress, as far as the liberal terms of the grant as in¬ 
cluding mineral as well as non-mineral lands in concerned, 
should speak as of 1844 when the bill was introduced, in 
view of the fact that the successive Congress, including 
the 33rd Congress, acted in reliance on the Committee 
Report of the 28th Congress, without changing a comma. 
If this were so, it would follow that the intent of Congress, 
as expressed in the original Committee Report, was ar¬ 
rived at before the swanp lands legislation of 1S50, and 
this would eliminate any possible question of the effect of 
legislation between 1850 and 1855. 

There is another strong indication of what Congress had 
in mind in the Gerard Act, as far as intending to exclude 
mineral lands. This is the record of Congressional intent 
in other private acts comparable to the Gerard Act, during 
the relevant period. A careful analysis has been made of 
all of the private land grant acts from the time of the 
introduction of the Gerard Act in 1S44, to the date of the 
enactment in 1866 of a general public mineral lands policy, 
referred to above in the Work, Ivanhoe and Sweet, Cases. 
A tabulation of the 51 private acts in this category in this 
period is set out in Appendix D. It will be noted that Con- 
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gress in these private acts, just as Congress in the public 
acts set out in Appendix A, excluded minerals expressly 
when it wanted to exclude them. While apparently there 
have been no cases construing any of the 51 private acts 
passed during this 22 year period, it is very significant that 
only 20 days after the Gerard Act was presented to the 
House of Representatives, Congress passed another private 
land grant statute for the relief of the legal representative 
of John Rice Jones, deceased (10 Stat. 820, Aug. 4, 1S54), 
authorizing the grantees to locate on the public lands, the 
same general type of floating grant made to the Gerard 
heirs, but in the John Rice Jones grant the following addi¬ 
tional language was used: 

********** 
60 Filed July 11, 1951 

Findings of Fact and Conclusions of Law. 

Findings of Fact 

1. This is an action in the nature of mandamus to compel 
the issuance of a patent for a tract of land in Kern County, 
California, in return for a Gerard special certificate sub¬ 
division, hereafter referred to as ‘‘Gerard scrip”. 

2. Plaintiff is a corporation organized and existing under 
the laws of Nevada and empowered to acquire, hold and dis¬ 
pose of real property in California. The defendant is the 
Secretary of the Interior. 

3. On February 10, 1S55, the President approved an Act 
of Congress as follows: 

“An act for the Relief of the Heirs of Joseph Gerard. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States in Congress assembled, That 
Reese A. P. Gerard, William Gerard, and Rachel Blue, 
(formerly Rachel Gerard,) the only children and heirs of 
Joseph Gerard, a messenger of the United States to the 
Indians, who was killed in seventeen hundred and ninety- 
two, be, and they or their heirs are hereby permitted to 
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enter, each one of them severally, or his or their heirs, one 
section of the public lands, without the payment of any 
consideration for said three sections, being in full payment 
for the patriotic services of said Joseph Gerard, and in 
accordance with the spirit of the inducements authorized 
by President Washington to be held out to such persons 
as w'ould consent to carry a message from Fort Washing¬ 
ton, now Cincinnati, in seventeen hundred and ninety-two, 
to the hostile Indians of the then Northwest Terri- 
61 tory. 

Approved, February 10,1855.” 10 Stat. 859, ch. 68. 

4. Pursuant to that statute, three certificates were issued, 
numbered serially from 1 to 3. Each authorized its holder 
to enter one section of the public lands without payment 
of any compensation. 

5. Prior to the Act of February 10, 1855, 10 Stat. 859, 
Congress, by the Act of March 3, 1853, 10 Stat. 244, ex¬ 
tended to California the system of laws for the disposition 
of the public lands but the mineral lands in California were 
excluded from the operation of that statute. By the Act 
of July 26, 1866, ch. 262, 14 Stat. 251, a general policy was 
established for the disposition of mineral lands of the 
United States. Plaintiff admits that by that Act Congress 
established a general policy for the disposition of the 
Government’s mineral lands. That policy was to dispose 
of mineral lands only under statutes dealing expressly with 
them. 

6. In 1880, Special Certificate No. 2 was exchanged by 
William Gerard for 16 special certificates or subdivisions 
issued at his request by the Department of the Interior, 
each one of which authorized the entry of one-sixteenth 
of a section of the public lands without the payment of any 
compensation. The subdivisions are numbered serially 
from 1 to 16. 

7. Plaintiff has acquired and at all times pertinent to this 
case was the owner of Subdivision No. 6. 


8. On March 14, 1947, plaintiff filed in the District Office 
of the Bureau of Land Management at Los Angeles an 
application for a patent to the SW}4of the S\\ V+of the 
XEBi of Sec. 24, T. 11 X, K. 8 W, S. B. B. & M., comprising 
ten acres commonly known as the Little Placer, and so des¬ 
ignated hereafter in these findings and conclusions. With 


its application, plaintiff delivered its 


scrip certificate sub¬ 


division for pro tanto cancellation. 


9. The Little Placer contains valuable deposits of sodium 
borates in forms known as Kernite and Tincal and it also 
contains valuable deposits of calcium borates in a 
62 form known as Colemanite. The Secretary of the 
Interior has found that prior to June 30, 1928, the 
land was known to contain sodium borates which were 
soluble in water and accumulated by concentration. Iiis 
findings are not challenged by the plaintiff. 


10. The Bureau of Land Management rejected plaintiff’s 
application in June, 1947. The grounds of its decision were 

(a) that it had been the uniform policy of Congress at and 
xjrior to the time of the enactment of the statute under 
which the scrip was issued to dispose of mineral lands only 
under laws expressly including them and, since the statute 
upon which plaintiff relies is silent as to minerals and 
mineral lands, it should be construed as excluding them; 

(b) that the Little Placer had been withdrawn from entry 
by Executive Order Xo. 6910; and (c) that since the Geo¬ 
logical Survey had reported that disposal of the surface 
with a reservation of the minerals to the United States 
would cause unreasonable interference with operations 
under the Mineral Leasing Act, the land could not properly 
bo classified as suitable for scrip entry under Section 7 of 
the Taylor Grazing Act. 


11. A timely appeal to the Secretary of the Interior was 
taken. On October 18, 1947, the Secretary affirmed the 
decision of the Bureau of Land Management. In his de¬ 
cision, the Secretary adopted without qualification the 
second and third grounds of the Bureau’s decision and, 
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saying that it was unnecessary to consider whether Gerard 
scrip could be used for the selection of mineral lands in 
other States, he held that mineral lands in California have 
never been subject to acquisition except under laws specifi¬ 
cally dealing with them and, therefore, they were not 
subject to acquisition by Gerard scrip selection. 

12. By that appeal, the plaintiff exhausted its administra¬ 
tive remedies. 

63 Conclusions of Law 

1. Gerard scrip can be used to acquire only lands which 
are open to private entry. 

2. The Little Placer was not open to private entry in 
1947, when plaintiff sought to acquire it, because 

(a) it was known to be valuable for minerals and mine¬ 
ral lands in California have never been opened by law to 
such entry; 

(b) all lands of the United States, except those in Mis¬ 
souri, were withdrawn from private entry by the Act ap¬ 
proved March 2, 1889, ch. 381, 25 Stat. 854, 43 U.S.C. 700; 

(c) Section 2318, R.S., enacted June 22, 1874, reserved 
from sale all lands valuable for minerals, except as other¬ 
wise expressly directed by law, and there is no statute 
authorizing the sale of the Little Placer for scrip; 

(d) The Mineral Leasing Act, approved February 25, 
1920, ch. 85, 41 Stat. 437, permits the disposition of deposits 
of sodium in lands owned by the United States only by 
lease; and 

(e) the Little Placer was withdrawn, reserved and ap¬ 
propriated by Executive Order No. 6910, dated November 
26, 1934 (43 C.F.R. 297.11). 

3. Plaintiff’s mesne grantor William Gerard, was 
charged with notice of the Act approved July 26, 1866, ch. 
262,14 Stat. 251, and of the policy established by that stat¬ 
ute for the disposition of the Government’s mineral lands, 
which policy did not include scrip entry, and, by exchang- 
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ing liis special certificate in 18S0 for the 16 subdivisions, 
he estopped himself and his successors in interest to claim 
that the scrip can be used for the acquisition of mineral 
lands. 


July 11, 1951. 


• * * • 


Matthew F. McGuire 
Judge 

****** 


64 Filed July 11, 1951 

Judgment. 

This action came on for trial by the Court and was 
submitted on a stipulation of facts, and the Court having 
this day entered its findings of fact and conclusions of law, 
it is by the Court this lltli day of July, 1951, 

Adjudged, Ordered and Decreed, that the defendant have 
judgment that the plaintiff is entitled to no relief against 
the defendant and that the complaint be and is, hereby 
dismissed. 

Matthew F. McGuire 
Judge 

********** 


65 Filed July 9, 1951 

Notice of Appeal. 

Notice is hereby given this 9th day of July, 1951, that 
the West Coast Exploration Co., the plaintiff and Peti¬ 
tioner above named hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 8th day of June, 
1951 in favor of the Defendant and against said Plaintiff. 

Pay L. Jenkins 

Attorney for Appellant 

********* * 
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Filed Aug. 7, 1951 

Amended Notice of Appeal. 


Notice is hereby given this 7th day of August, 1951, that 
the West Coast Exploration Co. a corp. hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
11th day of July, 1951 in favor of Defendant against said 
Plaintiff. 

Ray L. Jenkins 

Attorney for Plaintiff 
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STATEMENT OF QUESTIONS PRESENTED 

The questions are whether the Appellant, who in March, 
1947, pursuant to an Act of Congress, (For the Relief of 
the Heirs of Joseph Gerard, 10 Stat. 849, Feb. 10, 1S55) 
selected and entered ten acres of public land of the United 
States in Kern County, State of California, containing 
sodium borates, and surrendered a Gerard land certificate 
to the Department of Interior as required by its rules 
and regulations, in pro-tanto satisfaction of the land grant, 
did thereupon, and at that time become the equitable owner 
of the parcel of public land so entered and selected, and 
whether Appellant as a consequence thereof, and after ex¬ 
hausting all of its administrative rights and remedies was 
entitled to a Writ compelling the Secretary of Interior to 
approve its selection, and issue a land patent to Appellant 
for the land selected? 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,187 


West Coast Exploration Company, a corporation, 

Appellant, 


v. 

Oscar L. Chapman, Secretary of the Interior, 

Appellee. 


On Appeal from a Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This proceeding was instituted by the West Coast Ex¬ 
ploration Company, a Nevada corporation, duly qualified 
to do business in the State of California, against J. A. 
King, as Secretary of the Interior, 1 being a civil action in 
the nature of Mandamus to compel the Secretary of In¬ 
terior to approve Appellant’s selection and entry of cer¬ 
tain public lands, and to issue a patent therefor. (J. A., pgs. 
1, 5, & 12). 

l By Order of Court entered April 3, 1930, Oscar L. Chapman was substi¬ 
tuted as party defendant in place of the former Secretary of Interior. (J. A. 
Pg- 24.) 
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On July 11, 1951, the District Court made and entered 
its Findings of Fact and Conclusions of Law (J. A., pg. 
34), and on the same date entered its Judgment that Ap¬ 
pellant was entitled to no relief against the Appellee and 
dismissed the complaint. (J. A., pg. 38). Notice of Appeal 
was filed Aug. 7, 1951. (J. A., pg. 39). 

This action arises under an Act of Congress entitled 
“An Act for the relief of the heirs of Joseph Gerard (10 
Stat. 849, Fel). 10, 1855). Jurisdiction of the proceedings 
is conferred on the District Court by the Act of Feb. 27, 
1877, C. 69, Sec. 2, 19 Stat. 253, as amended by the Act of 
March 3, 1901, C. S54, Secs. 64, 66, 67, S3, 31 Stat. 1200, 
1202 (District of Columbia Code, 1940, Sec. 11-306). 

The jurisdiction of this court is invoked under Sections 
1291 and 1294 of the Act of June 25, 1948, c. 646, 62 Stat. 
869, 929, 930. (U. S. C., Title 28, Secs. 1291, 1294 (1)). 

STATEMENT OF CASE 

The facts material to the consideration of the questions 
presented are few, simple, and uncontradicted, as the case 
was submitted to the District Court on the verified com¬ 
plaint, the answer, a stipulation of facts of the parties, 
and pre-trial order of the Court under which the case 
was tried without the introduction of any evidence other 
than that contained in the stipulation. (J. A., pg. 10). 
The only questions before the lower court were therefore 
questions of law. From this record the following facts 
appear: 

The Congress of the United States in 1855 passed a spe¬ 
cial act for the relief of the heirs of Joseph Gerard, au¬ 
thorizing each of the three then living children of Joseph 
Gerard to enter one section of the public lands, without 
the payment of any consideration for said three sections. 
In the Act, which became effective February 10, 1855 (10 
Stat. 849), three sections of the public lands were being 
given outright to the children of Joseph Gerard “in full 
payment for the patriotic services of said Joseph Gerard”. 



Pursuant to the Gerard Act, the Department of the In¬ 
terior in 1855 issued Certificate Xo. 2 to William Gerard, 
one of Joseph Gerard’s three children, certifying his right 
to take “one section of the public lands.” - (J. A., pgs. 3, 8). 

William Gerard subsequently exchanged this Special 
Certificate Xo. 2 for 16 special certificates issued by the 
Department of the Interior, each certifying his right to 
take “one-sixteenth of a section of the public lands.” (J. A., 
pgs. 3, 8), or 16 certificates for forty acres each. 

Appellant in March, 1947, was the owner of Special Cer¬ 
tificate Xo. 2, subdivision Xo. 6 (J. A., pg. 13), with full cor¬ 
porate authority to utilize it. (J. A., pg. 12). 

On March 14, 1947, Appellant pursuant to said Act se¬ 
lected a ten-acre tract of unoccupied public land in Kern 
County, California, as particularly described in the com¬ 
plaint (sometimes referred to as “Little Placer”), by filing 
in the appropriate office at Los Angeles, California, of the 
United States Bureau of Land Management, Appellant’s 
Special Certificate Xo. 2, subdivision Xo. 6, and surrender¬ 
ing said Special Certificate to the Government for pro tanto 
cancellation for the land in question. (J. A., pgs. 4, 9). 
Such selection was accepted by the Bureau of Land Man¬ 
agement, given Serial Xo. 067280, and forwarded to the 
Bureau of Land Management at Washington, D. C. (J. A., 
pgs. 4, 9). 

On March 14, 1947, the tract of land selected by Appel¬ 
lant was undisputedly a part of the public lands of the 
United States, and so admitted by the pleadings. (J. A., 
pgs. 4, 9) and officially surveyed at the time of selection. 
(J. A., pg. 12). In making its selection and location, Ap¬ 
pellant complied with all applicable rules and regulations 
of the Bureau of Land Management and the Department 
of the Interior. (J. A., pgs. 4, 9). 

On June 2, 1947, the Director of the Bureau of Land 
Management in Washington, D. C., rejected Appellant’s 
selection. (J. A., pgs. 4, 9). Appellant took a timely ap- 


2 A section of land is known to consist under our land laws of 640 acres. 
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peal from this ruling to the Secretary of the Interior, who 
affirmed the decision of the Director. (J. A., pgs. 4, 9). 
Appellant made a timely application to the Secretary of 
the Interior for a re-hearing, which was denied on Novem¬ 
ber IS, 1047. (J. A., pgs. 4, 9). 

It was admitted that Appellant exhausted all its adminis¬ 
trative rights and remedies. (J. A., pgs. 4, 9). 

The land selected by Appellant contained deposits of 
sodium borates, but the land in question was not known 
to contain any mineral deposits prior to 1925. (J. A., pg. 
14). 

It was admitted at the trial that the rights of the Appel¬ 
lant were exactly the same in 1950 as they ivere in 1S55. 3 

Relief was sought by Appellant in the complaint, upon 
the ground that the Secretary in rejecting Appellant’s se¬ 
lection, acted contrary to the terms of the Gerard Act in 
violation of law, curtailed the rights of a Congressional 
grantee, substituted his Judgment for the will of Con¬ 
gress, read into the Act a non-mineral exception, and re¬ 
fused to perform a purely ministerial duty imposed upon 
him by law, viz, issue the patent to Appellant. (J. A., 
Pg- 5). 

The trial court refused to grant any relief and dismissed 
the complaint, (J. A., pg. 38) basing its judgment upon rul¬ 
ings different from those of the Secretary of Interior, and 
without specifically affirming the rulings of the Secretary 
in any respects. (J. A., pgs. 15, 17). 


3 “Mr. Boyd: At the outset I would like to make it perfectly clear that 
we repudiate the contention that has been put in our mouths that executive 
orders or legislation or anything else has minimized, decreased, affected, denied 
or destroyed or otherwise limited the rights of these people. 

“The Court: You certainly have made an all-inclusive statement. 

“Mr. Boyd: We insist their rights today are exactly what they were in 
1S513, but no more and no less.” (J. A. pg. 24.) 

An admission by counsel is considered the same as evidence, and binding 
upon the Government for all purposes. Oscamjan v. Winchester Arms Co 13 
Otto. 261, 103 U. S. 539, 541. 


STATUTES AND RULES INVOLVED 


The controlling Statute involved in this case is: 

The Gerard Act entitled, “An Act for the relief of the 
heirs of Joseph Gerard” (10 Stat. 849, Feb. 10, 1S55) 
provides as follows: 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States in Congress assembled 
that Reese A. P. Gerard, William Gerard, and Rachel 
Blue, (formerly Rachel Gerard), the only children and 
heirs of Joseph Gerard, a messenger of the United 
States to the Indians who was killed in seventeen 
hundred and ninety-two, be, and they or their heirs 
are hereby, permitted to enter, each one of them sev¬ 
erally, or his or their heirs, one section of the public 
lands, without the payment of any consideration for 
said three sections, being in full payment for the patri¬ 
otic services of said Joseph Gerard, and in accordance 
with the spirit of inducements authorized by President 
Washington to be held out to such persons as would 
consent to carry a message from Fort Washington, 
(now Cincinnati,) in seventeen hundred and ninety- 
two, to the hostile Indians of the then Northwest Ter¬ 
ritory. ’ ’ 

Other Statutes, Rules and an Executive Order are also 
involved by reason of the Court’s decision. Due to the 
length and number involved, the rcvelant parts of these 
Statutes and other matters are set forth in a separate 
Appendix to this Brief. 




STATEMENT OF POINTS RELIED UPON 


1. It Was Error for the Trial Court to Hold That Ger¬ 
ard Scrip Could Only Bf Used to Acquire Lands “Open 
to Private Entry ’ Tms Holding of the Court is Con¬ 
trary to Rules of Statutory Construction, the Intent 
of Congress, and Added to the Gerard Act an Excep¬ 
tion Not Contained Therein. 

2. Based Upon the Trial Court’s Erroneous “Open to 
Private Entry” Exception, the Trial Court Erred as 
a Matter of Law in Holding That the Little Placer 
Was Not Open to Private Entry in 1947 Because it 
Was Mineral Land in California, Withdrawn from 
Sale and Private Entry by Subsequent Acts of Con¬ 
gress and Executive Order 6910, and Could Only be 
Disposed of Under Mineral Leasing Act of 1920. 

3. Estoppel Was Never Affirmatively Pleaded in the 
Answer of the Defendant, and Was Therefore Waived. 
The Trial Court Therefore Erred as a Matter of Law 
in Its Conclusion That Appellant Was Estopped to 
Claim That Scrip Could be Used for the Acquisition 
of Mineral Lands. 

4. Appellant Pleaded and Proved a Cause of Action by 
a Preponderance of the Evidence and it Was Preju¬ 
dicial Error for the Trial Court to Dismiss the Com¬ 
plaint. 


SUMMARY OF ARGUMENT 

The Gerard Act arose out of a contract entered into be¬ 
tween the United States Government and Joseph Gerard 
in 1792, as authorized by President Washington, and Con¬ 
gress in recognition of this solemn contractual obligation 
passed a private bill known as the Gerard Act in 1S55 for 
the relief of his heirs, in full payment for services rendered. 

The Gerard Act must be construed in light of the law, 
facts, and circumstances as of the date of the passage of 
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the Act in 1855, and not as the law existed in 1047. The 
Government has art miffed that the Gerard rights were the 
same in 1950 as they were in 1855. Appellant wholeheart¬ 
edly agrees that such is the case and no Acts, Orders, or 
Statutes were passed or enacted between 1855 and 1047 
which in any way limited, restricted, or deprived Appel¬ 
lant of its vested rights as they existed in 1855. 

The Gerard Act was a grant in praesenti, creating an 
immediate vested right in the Gerard heirs, and their as¬ 
signees, to thereafter select any public lands of the United 
States located in any state of the Union, not set aside or oc¬ 
cupied for a public use, such as the capitol in 'Washington, 
a park, or a military reservation. The grant was com¬ 
prehensive enough to include mineral lands in ant) state. 
This was clearly the intent of Congress as expressed by the 
plain, unequivocal language of the Act. 

Appellant is the equitable owner of the land in question, 
the Little Placer, having selected the same in 1047 under 
the Act, and in accordance with all of the rules and regula¬ 
tions of the Department of Interior. At the time of selec¬ 
tion the Little Placer was admittedly public land of the 
United States, not set aside or occupied for any public 
use. After selection, the Secretary of Interior had the min¬ 
isterial duty to issue a patent to Appellant. The Secre¬ 
tary refused to recognize the selection and issue the pat¬ 
ent bv erroneously ruling that the land had been withdrawn 
by Executive Order 6010, that the disposal of the surface 
would interfere with the leasing of the property under the 
Mineral Leasing Act of 1020, and that the mineral lands 
in California were not subject to acquisition by Gerard 
scrip. This was error and a mistake of law for the rea¬ 
sons that the rights of Appellant were protected by the 
saving clause of Executive Order 6010, the Mineral Leasing 
Act of 1020 being a general law for the public at large did 
not restrict Appellant’s rights, as a special Act or grant 
takes precedence over a general Act which might be in con¬ 
flict, and the Gerard Act was comprehensive enough in its 
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grant to include mineral lands in California as well as in 
other States of the Union. 

The trial court in its conclusions of law did not sustain 
the rulings of the Secretary. The lower court embarked 
on a course of its own, and erred as a matter of law by 
adding an exception to the Gerard Act, contrary to the 
rules of stautorv construction, and the expressed will and 
intent, of Congress. This exception being that the Gerard 
$cjip could only be used to acquire lands “open to private 
entry**. Since no such an exception can be read into the 
Gerard Act, and mineral lands were not excluded from the 
grant or limited to any State, Appellant was not restricted 
from entering the Little Placer because (a) the land was 
known to be valuable for minerals, and located in the State 
of California, (b) had been withdrawn from private entry, 
and (c) the land was also subject to lease under the Min¬ 
eral Leasing Act of 1920, a general act, which has no appli¬ 
cation to a special land grant by Congress in 1855. 

The Gerard grant is not a sale in contemplation of law, 
as the term is used in Section 2318, R. S., and the court 
erred as a matter of law in ruling that the Little Placer was 
not open to private entry, when Appellant sought to acquire 
it, because mineral lands were reserved from sale. Xo 
Statute was necessary authorizing the sale of the Little 
Placer for scrip as the Gerard Act was a grant in praesenti 
of public lands of the kind and nature selected by Appel¬ 
lant, and no further or other Statute was necessary or re¬ 
quired to vest ownership of the Little Placer in Appellant. 

The trial court erred in holding that Appellant could not 
enter the Little Placer because of Executive Order 6910. 
Appellant was not precluded from entering the Little 
Placer by Executive Order Xo. 6910, as the Order protected 
Appellant’s rights by expressly providing that the with¬ 
drawal was “subject to existing valid rights.” Further¬ 
more, Appellant’s rights under the Gerard Act are pro¬ 
tected by the due process clause of the Constitution, regard¬ 
less of the saving clause, and to deprive Appellant of its 
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rights would also constitute a breach of contract by the Gov¬ 
ernment. 

Appellant is not. estopped to deny that scrip cannot be 
used to acquire mineral lands because Appellant’s mesne 
grantor exchanged a certificate in 1S80 for 640 acres of pub¬ 
lic land, to sixteen certificates for forty acres each of public 
land. Estoppel was never pleaded by the Government as 
a defense, and was therefore waived. Therefore, the trial 
court committed reversible error in holding that Appellant 
was estopped to claim scrip could be used for mineral 
land. 

All of the Conclusions of law of the trial court and the 
Secretary’s ruling are erroneous as a matter of law, and 
therefore, the Judgment of dismissal should be reversed 
with instructions that a Writ be issued to compel the Sec¬ 
retary to approve Appellant’s selection and issue a patent 
to Appellant for the Little Placer without a mineral reser¬ 
vation. The Secretary, and the trial court erred in mis¬ 
construing the Gerard Act by engrafting on a special grant 
of Congress general laws passed subsequent thereto, in 
violation of the rules of statutory construction, and the 
vested rights of Appellant. Mandamus will lie against 
the Secretary to compel the performance of a purely min¬ 
isterial act, correct mistakes of law, and when the Secre¬ 
tary has departed from his official duty, by substituting his 
judgment for the will of Congress, contrary to the intent 
and purpose of this congressional enactment. 

As sustained by the law, Appellant pleaded and proved 
a cause of action by a preponderance of the evidence, en¬ 
titling it to relief, and it was prejudicial error for the trial 
court to dismiss the complaint. 
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ARGUMENT 

The legal theory and position of Appellant in this case 
is simple and uncomplicated. Distilled to a single proposi¬ 
tion of law, Appellant contends that having complied with 
the terms and provisions of the Gerard Act and Depart¬ 
mental Rules in entering the Little Placer, it thereupon be¬ 
came the equitable owner thereof, and the only act remain¬ 
ing for the Secretary of Interior to perform was the minis¬ 
terial act of issuing the patent. 

The issues in this case are relatively simple and uncom¬ 
plicated, but because of the haze of defenses raised and 
pleaded, and the conclusions of law of the trial court, the 
issues involved appear upon first blush to be complicated 
and involved. This is so because of an attempt to read into 
or add to the Gerard Act matters that were never originallv 
included therein or intended to be included therein. The Ger¬ 
ard Act having been passed February 10, 1S55, its language 
must be construed as it reads in light of the law, facts, and 
circumstances as of the date of passage, with no exceptions, 
exclusions, or reservations read into or added to the plain 
language of the Statute. Projecting ourselves back nearly 
a century and looking at this situation as of 1S55, no difficult 
legal problems are presented. 

Each and every one of the conclusions of law and certain 
findings of the trial court are erroneous as a matter of law, 
as will be clearly demonstrated. If they are erroneous, it 
follows that the judgment must be reversed with instruc¬ 
tions. 

As a preliminary matter and for a clearer understanding 
of the legal position of Appellant, it is first necessary to dis¬ 
cuss the nature of the grant, and the rights created under 
the Gerard Act. 4 

4 From the memorandum decision, findings and conclusions of the lower court, 
it must be taken as an undisputed fact that the Gerard Act constituted a 
grant in pracsenti, and at the time of the grant in 1853 mineral lands could 
be selected. The opinion of the court may be resorted to for aid in deter¬ 
mining wi.a«- the court intended. See 77. S. v. Wells, 283 U. S. 102, 111-112 
120 - 121 . 
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L 

Under the Gerard Act of 1855 Congress Made a Grant in 
Praesenti, Creating an Immediate Vested Right Per¬ 
mitting Selection of Public Lands, Whether Mineral or 
Non-Mineral. 

A. Congress has the sole and exclusive power to dispose of 

the public lands 

It is a basic proposition of law that only Congress can 
dispose of the Federally owned public lands and impose 
in connection with any grant whatever limitations, terms, 
or conditions it may elect/' The only limitation imposed in 
the Gerard Act was three sections of public lands. 

B. The Gerard Act is a private bill 

There can be no question that the Gerard Act is a pri¬ 
vate bill. In 44 USC, Sec. 1S9, a private bill is defined as 
follows: 

‘‘The term private bill shall be construed to mean 
all bills for the relief of private persons”. 

C. The Gerard Act constituted a grant in praesenti, creat¬ 
ing an immediate vested right in the grantees, which 
became fixed and determined at the time of selection 

The important language as far as the nature of the grant 
is concerned is that the Act provided that the Gerard heirs 
“be, and they or their heirs are hereby, 'permitted to enter, 
each * * * one section of the public lands * * * in full pay¬ 
ment for patriotic services of * * * Joseph Gerard.” 

This language created a grant in praesenti and a vested 
and immediate right in the grantees. The Act itself speci¬ 
fied that the grant was made in full payment for services 

5 Article IV, Sec. 3, of the Constitution of the U. S.; U. S. v. Gratiot, 14 
Peters 520, 39 U. S. 573, which held that the word territory as used in the Con¬ 
stitution was equivalent to the word “lands’’; Witherspoon v. Duncan, 71 U. S. 
210, 219; Gibson v. Chateau, 80 U. S. 92, 99; United States v. California, 332 
U. S. 19, 27. 
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rendered. That the Gerard Act was a grant in praesenti 
was settled in the case of Rutherford vs. Greene’s Heirs, 
15 IT. S. 196 (1S17). In this case the legislature of North 
Carolina in 1782 passed an Act “for the relief of the officers 
and soldiers in the continental line and for other purposes 
therein mentioned.” Under this act Major-General Na¬ 
thaniel Greene was allotted 25,000 acres of land. Appellant 
(Rutherford) contended that the grant was not in praesenti, 
because the words of the grant were in the future instead 
of in the present tense (the Gerard grant language is in the 
present tense). The Supreme Court in holding that a grant 
for military service is a grant in praesenti even though the 
granting words were “shall he allotted and given” stated 
(15 U. S., at 197-198): 

“On the part of the appellant it is contended, that 
these words give nothing. They are in the future, not 
in the present tense; and indicate an intention to give 
in future, but create no present obligation on the state 
nor present interest in General Greene. 

“The court thinks differently. The words are 
words of absolute donation, not indeed of any spe¬ 
cific land, hut of 25,000 acres in the territory set apart 
for the officers and soldiers. 

“ ‘Be it enacted, that 25,000 acres of land shall be 
allotted for and given to Major-General Nathaniel 
Greene.’ Persons had been appointed in a previous 
section to make particular allotments for individuals 
out of this large territory reserved, and the words 
of this section contain a positive mandate to them to 
set apart 25,000 acres of General Greene. As the act 
was to be performed in future, the words directing it 
are necessarily in the future tense. ‘ Twenty-fire thou¬ 
sand acres of land shall he allotted for, and given to, 
Major-General Nathaniel Greene.’ Given when? The 
ansiccr is unavoidable—when they shall he allotted. 
Given how? Not by any future act;—for it is not the 
practice of legislation to enact that a laiv shall be 
passed by some future legislature:—But given by force 
of this act. 

“It has been said, that to make this an operative gift 
the words ‘are hereby’ should have been inserted be- 



fore the word ‘given’; so as to read, ‘shall be allotted 
for, and are hereby given to,’ etc. Were it even true 
that these words would make the gift more explicit, 
which is not admitted, it surely cannot be necessary 
now to say, that the validity of a legislative act de¬ 
pends, in no degree, on its containing the technical 
terms usual in a conveyance. Nothing can be more ap¬ 
parent than the intention of the legislature to order 
their commissioners to make the allotment, and to give 
the land when allotted to General Greene.” 0 

The Court concluded by stating that it was clearly and 
unanimously of the opinion that the Act of 17S2 vested a 
title in General Greene to 25,000 acres of land although 
later survey and selection were required to give precision 
to the title. (15 U. S., at 205-206). 7 

The same rules as followed in railroad grants, apply to 
the Gerard Act. In Leavenworth; Lawrence, and Galveston 
Railroad Company v. United States, 92 U. S. 733, the Court 
said (at page 741): 

“It creates an immediate interest, and does not 
indicate a purpose to give in future. * * * They vest a 
present title in the State of Kansas, though a survey 
of lands and a location of the road are necessary to give- 
precision to it, and attach it to any particular tract. 

“• * * We have before said that the grant itself was 
in praesenti, * * * The right to them did not, however, 
depend on such location, but attached at once on the 
making of the grant.” 

In Missouri, Kansas, and Texas Railway Company v. 
Kansas Pacific Railway Company, 97 U. S. 491, at 497, the 
Court held: 

c Any and all italics set forth in this Brief have been supplied by Appellant 
unless otherwise indicated. 

" The rule of this case has been followed in Payne V. Central Pacific Railway 
Company, 255 U. S. 22S (1921), West v. Lyders, 65 App. D. C. 327, 36 F. (2d) 
10S (1929); and the Northern Pacific cases (United States v. Xorthcrn Pacific 
Railrcay Company, 256 U. S. 51 (1921). 311 U. S. 317 (1940)). See also Web¬ 
ster v. Luther, 163 U. S. 331, 341, which discussed a Veterans Statutory Home¬ 
stead grant holding it created a vested property right in the donee. 
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“* * * in construing a congressional grant * * * the 
Act by which it is made is a laic as well as a conveyance, 
and that such effect must be given to it as will carry 
out the intent of Congress.” 

The intent of Congress to give the Gerard heirs each 
one section of the public lands upon their identification by 
selection is apparent, not only from the present tense 
language of the grant, but from the Committee report 
which reported the Bill out favorably, concluding to recom¬ 
mend an allowance to each of ” a section of land now owned 
by the government.”* (House Report Xo. 32, 33rd Con¬ 
gress, 1st Session. The relevant parts of this report are 
reproduced for the convenience of the Court in the Appel¬ 
lant’s App. “Appendix A” pg. 64.) 

D. Contractual relationship. 

One of the questions in this case could be stated to be— 
Is not the Court compelled to issue the Writ to require the 
Secretary to honor a contractual obligation of the United 
States government, a debt of honor of the highest dignity? 

When the Gerard certificates were issued by the Depart¬ 
ment of Interior in 1855 under the Gerard Act, the Govern¬ 
ment and the Gerard grantees were brought into a con¬ 
tractual relationship binding upon the Government and the 
Gerard heirs. This is clear from the holding in the case of 
McGchee v. Mathis. 4 Wall. 143, 71 U. S. 314, 318. The 
court in discussing the nature of the agreement between 
the parties held: 

“It seems quite clear that the Act of 1851, authoriz¬ 
ing the issue of transferable land scrip and its receipt 
from locators of land in payment, and the provision in 
the 14th section, offering inducements to purchasers 

s Appellant may be charged with contending that it can enter and take 
any lands owned by the government, such as the capitol in Washington, the 
national cemetery, lands in national parks, and military reservations, etc. We 
do not so contend, but are heartily in accord with the rule that excludes public 
land set aside or occupied for public use as laid down in the case of Oklahoma 
x. Texas, 25S U. S. 574, 599. 
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and contractors by exempting from taxation for ten 
years or until reclaimed, all of the swamp or overflowed 
lands, constituted a contract between the state and the 
holders of the land scrip issued under the Act. * * * 
Every piece of scrip teas a contract between the stale 
and the original holder and his assigns. * * * The ex¬ 
emption of tbe lands for which it was receivable from 
taxation was a principal element in its value; and 
repeal of the exemption was the destruction of this 
element of value. This was clearly an impairment of 
the contract. The slate could no more change the terms 
of the contract by changing the stipulated character 
of the land to be conveyed in satisfaction of the scrip 
as to liability to taxation, than it could abrogate the 
contract altogether by refusing to receive the scrip at 
all in payment for the land.” 

This same principle of contract was likewise enunciated 
in Payne v. Central Pacific Railway Company , 255 U. S. 
22S, 232, wherein the Court said: 

“Rightly speaking, the selection is not to be likened 
to the initial step of one who wishes to obtain the title 
to public land by future compliance with the law, but 
rather to the concluding step of one who by full com¬ 
pliance has earned the right to receive the title. * * * 
The company was at liberty to accept or reject the 
proposal. It accepted in the mode contemplated by the 
act, and thereby the parties were brought into such 
contractual relations that the terms of the proposal be¬ 
came obligatory on both. Memotti v. Dillon, 167 U. S. 
703, 721. And when, by constructing the road and 
putting it in operation, the company performed its part 
of the contract, it became entitled to performance by 
the Government.” 9 

This action in reality is predicated upon two contracts 
entered into with the United States Government. The first 
was made with Joseph Gerard on April 7, 1792, pursuant 
to inducements held out by President Washington. It took 
Congress sixty-three years to honor and recognize this obli- 


9 In accord Iowa v. McFarland, 110 TJ. S. 471. 
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gation, which it finally did by enacting the Gerard Act in 
1855. When the land scrip was issued by the Department 
of Interior pursuant to this Act in 1855, another contract 
was entered into binding upon all parties as was held in 
the McGchee Case. The Department of Interior has refused 
since 11)47 to recognize this land grant and this contractual 
obligation arising out of an Act of Congress, hence this 
lawsuit. 

E. Mineral lands were granted and conveyed by the 

Gerard Act. 

In light of the language of the grant, and the spirit 
in which the grant was made as reflected by the history 
of the legislation, and the law as it existed at the time of the 
Act, Appellant's position is that it was sufficiently com¬ 
prehensive to include the right to enter and select mineral 
lands. The law, cases, and argument of Appellant con¬ 
cerning this point are set forth in this brief under a later 
discussion of the trial court's conclusions of law. (See 
App. Br. pg. 25). 


II. 

It was Error for the Trial Court to Hold That Gerard 
Scrip Could Only be Used to Acquire Lands “Open to 
Private Entry”. This Plolding of the Court is Con¬ 
trary To Rules of Statutory Construction, the Intent 
of Congress, and Added to the Gerard Act An Excep¬ 
tion not Contained Therein. (Point 1). 

The Court found as one of its conclusions of law that 
“Gerard scrip can be used to acquire only lands which are 
open to private entry.” (J. A. pg. 37). This holding of 
the trial court is erroneous as a matter of law and cannot 
be sustained. The Gerard Act as passed granted three 
sections of “public lands” without any such qualifying 
phrase. 
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A. The construction of the Gerard Act by the trial court 
was contrary to and ignored fundamental rules of 
statutory construction. 

The court in arriving at its conclusion referred to, read 

into and added to the Gerard Act that the only public lands 

that could be entered with Gerard scrip were lands “open 

to private entry”. This the court had no right, power, or 

authority to do. 

•/ 

It is fundamental that a Statute which is plain, certain, 
and unambiguous is not subject to construction. In United 
States v. Sweet, 228 Fed 421,'° the Court in discussing 
settled canons of construction and established principles 
of law pertaining thereto, stated (p. 423): 

“The Enabling Act is clear, free from even the 
shadow of an ambiguity. And when a Statute is plain 
and its meaning is certain, construction has no place or 
office. The conclusive legal presumption is that the 
legislative body meant what it said, and the duty of the 
courts is to give effect to its acts, not to amend or 
repeal them.” 

• # # # # 

“A fortiori, is it true that, where a legislative body 
has made a grant or provision, and has itself carefully 
considered and specified the exceptions to it. the courts 
may not lawfully strike out the exceptions made, or 
add others which the enacting body excluded. Such a 
proceeding would pass the bounds of construction and 
ivoidd constitute reprehensible judicial legislation.” 

In United States v. Northern Pacific Railway Co., 278 
U. S. 269, at 278, the Court stated: 

“The language of that provision is so clear and its 
meaning so plain that no difficutly attends its construc¬ 
tion in this case. * * * We are therefore, hound by the 
words employed, and are not at liberty to conjure up 
conditions to raise doubts in order that resort may be 
had to construction. 


Reversed on other grounds in 245 U. S. 563. 
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It is elementary that where no ambiguity exists there 
is no room for construction * * * Countruction cannot 
be substituted for legislation. 

But where the language is clear * * * the words em¬ 
ployed are to he taken as the final expression of the 
meaning intended.” 11 

In Lynch v. Alivorth-Stephens Co., 294 Fed 190, 194 
(affirmed 2G7 U. S. 3G4), the Court held: 

“Another established rule for the interpretation of 
statutes is that, when the legislative body has made 
a general grant and made no exception of any class 
of persons or corporations within its general terms, 
that fact raises a conclusive legal presumption that it 
intended to make no such, exception and inhibits the 
courts from making such an exception by judicial legis- 
lation.” 

Bearing the above rules in mind, it is clear that the trial 
court went beyond the permissible rules of statutory con¬ 
struction, and erred by adding to the Act words not con¬ 
tained therein, to-wit: “Open to private entry”. The 
Gerard Act on its face is clear, plain, and unambiguous. 
Therefore, there was no room for any construction by the 
trial court which added an exception thereto not imposed 
by Congress. 

The Court in its Memorandum Decision cited the case of 
Chotard el al. v. Pope, 23 U. S. 5S6, and Stockley v. U. S., 
260 U. S 532. 12 As long as the trial court cited the Chotard 
Case, apparently as a basis for two-thirds of its conclusions 
of law, an analysis thereof should be made to show that 
this case has no bearing whatsoever upon the merits of 
Appellant’s cause. This case was based upon an Act of 
Congress which provided that the legal representatives of 
Henry Willis could enter a quantity of land not to exceed 

n For other cases of like import, see Carviinctti v. United States, 242 U. S. 
4G9, 490; Silver v. Ladd, 74 Sup. Ct. 219. 

12 Only four cases were cited in the Memorandum Decision of the trial 
court, without any discussion as to their applicability. These cases are not 
controlling, as will be demonstrated in this Brief, but on the contrary, strange 
as it may seem, support the position of Appellant. ( J. A. pg. 25) 
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1300 acres in the states of Mississippi or Alabama without 
the payment of any consideration therefor. The Willis Act 
was passed by Congress on May S, 1820. The question 
before the Court was whether under the Statute lands 
could be entered which were part of the surveyed township 
of Claiborne, Alabama. The Willis Act did not refer to 
public land as was the case in the Gerard Act, but merely 
land. The problem before the Court was what kind of lemd 
could be entered under this statute. The Court held in the 
Chotard Case that the kind of land that could be entered 
under the Willis Act was only such land as had been offered 
at private sale, or put another way, those lands which re¬ 
mained after public auction, and then offered at private 
sale. Furthermore the Court held that the lands in ques¬ 
tion could not be entered since they had been appropriated 
i. e. for a townsite. 13 

The Court in the Stockley ca-se did not approve the hold¬ 
ing of the Chotard Case that the only lands that could be 
entered under a private statute ivas confined to those lands 
ivliich were offered at private sale. The Stockley Case 
merely approved the Chotard definition of the term 
“entry”, that is “that act by which an individual acquires 
an inceptive right to a portion of the unappropriated soil 

of the country * * *” The Chotard definition of entrv can- 
•/ •> 

not be applied to the Gerard Act. There is no special magic 
in the word “enter” or “entry”. As applied to a land 
grant of Congress, such as the Gerard statute, the right 
to enter is granted by the statute and, is inceptive therewith. 
The act of selecting the Little Placer was the concluding or 
final act necessary to vest title in Appellant. {Iowa v. 
McFarland, 110 U. S. 471, 4S2) It is clearly wrong to say 
that under the Gerard Act all that was acquired by entry 

13 It is interesting to note in passing that the Chotard ease must have been 
incorrectly reported. Research reveals that the Willis Act of May S. 1S20, 
(6 Stat. 246) was amended on December 29, 1820, the same year (6 Stat. 254) 
to except all town lots from Willis scrip location, the very point decided seven 
years later in the Chotard case. How this controlling amendment could have 
been overlooked by all parties in the case as well as by the court is a legal 
puzzle. 


20 


was a mere inceptive right. The proper definition of entry 
to be applied in this case, a scrip entry, is stated in United 
States v. Northern Pacific Railway Co., 204 Fed. 4S5, 4S7, 
“entry” means * * * a “ location under or by virtue of 
some kind of warrant or scrip. ” (quoting from ruling of 
the Secretary of Interior). 

Further it is clear that a land grant by Congress 
stands on its own footing, and is unconcerned with the defi¬ 
nition of entry. ( Northern Pacific Railway Co. v. Sanders, 
47 Fed. 604, 607; U. S. v. Northern Pacific Railway Co., 204 
Fed. 4S.3, 4S7) The Court in the Sanders Case, after re¬ 
viewing the definition of the term entry as used in the 
Chotard Case held that the Chotard definition could not be 
applied to or restrict the rights of a Congressional grantee. 

It may be conjectured or argued that the Chotard case 
was apparently the basis for the conclusion of the court that 
the only public lands that could be entered under the Ger¬ 
ard scrip were lands “open to private entry.” However, 
this is not what the court held in the Chotard Case as the 
court merely held that under the Willis Act, the lands in 
the township could not be entered because they had not 
been ottered at “private sale”, and did not hold that they 
could not be entered because they were not “open to private 
entry”. 

If, however, there is any question as to what was meant 
in the Gerard Act by “public lands” a complete answer is 
found in the House Report (No. 32, 32nd Congress, 1st 
Session) which recommended an allowance to each of the 
Gerard heirs 11 of a section of land now owned by the gov¬ 
ernments’ At the time of the Gerard Act in 1S55, the 
Little Placer was owned by the United. States. (Treaty of 
Guadalupe Hidalgo, 9 Stat. 922, 1848) 14 

It may he argued by Appellee that the Chotard Case 
defined “public lands” to mean only such lands as were 


1 4 It was stipulated that the court could take judicial notice of legislative 
history of the Gerard Act (J. A. pg. 12). 
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“open to private entry”. 13 However, such a contention is 
fatal, as the so-called Chotard definition of public lands was 
not the law in 1S55. The legislative definition of public 
lands changed materially from the date of the Chotard Case 
in 1S27 to the date of the Gerard Act in 1855. 

In the ensuing 28 vears after the Chotard Case first defi- 
nition so-called of the type of “public land” that could be 
entered as defined in the Chotard Case was changed to 
extend the definition of public lands to “unoffered” lands 
as well as those that were “offered” at public or private 
sale. This second definition, which was in effect at the 
time of the Gerard Act in 1S55, is clearly set out in North¬ 
ern Pacific Railway Co. v. De Lacey, 174 U. S. 622. 

In the De Lacey Case the Court stated that after the 
passage of the Act of April 24, 1820 (3 Stat. 566) (which 
provided for public and private sale of public lands at 
$1.25 an acre) “the public lands came to be spoken of as 
‘unoffered lands’, or those which had not been exposed to 
public sale, and ‘ offered lands 9 , or those which had been 
so exposed and remained unsold ...” (174 U. S., at 629). 
And (at p. 62S), “By the term ‘unoffered lands’ is meant 
those public lands of the United States which have not 
been offered at public sale.” 

With the passage of the Pre-emption Act of 1S41 (5 Stat. 
453) as amended on March 3, 1S43 (5 Stat. 619), the method 
of disposing of the public domain had changed to the extent 
that the simple definition of the Chotard Case could not be 
applied. Public land subject to entry by 1855 included un¬ 
offered as well as offered lands (174 U. S., at 631). 

By 1855 so far away from the Chotard Case concept of 
the right to enter public land, that Congress was using 
specific language of various types to designate its intention 
to apply restrictions to its land grants whenever it desired 
to do so under its plenary power. The legislative history 

15 It is somewhat of a puzzle under the law and cases as to how or upon 
what legal basis the Government added the “open to private entry” exception 
to its Conclusions of Law. It may be surmised that this was done to avoid 
the rule that a private grant such as the Gerard grant is not a sale. (Appel¬ 
lant’s Br. pg. 37). 
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of private bills of the type in question during the year 1854 
and 1855 (Appellant’s App. “Appendix B” pg. 68) shows 
that if there were any understood concept in the law which 
would restrict a general land grant of public lands to lands 
“open to private entry”, Congress was certainly not aware 
of it. For example, if Congress wanted to limit the entry 
in the manner that the Trial Court limited the Gerard 
entry, Congress used the words “public lands of the United 
States subject to private entry at the rate of $1.25 per 
acre”, or “any land subject to private entry”, or “any 
of the public lands of the United States subject to entry at 
private sate ”, or “unappropriated lands . . . which have 
been offered for sale and are subject to entry”, or (as in 
the John Bice Jones Act) “on any of the public lands 
which have been offered at public sale, and may be subject 
to private entry.” (Appellant’s App. pg. 72, 73). 10 

Even if we assume that there could be read into the term 
“public lands”, the phrase “open to private sale or entry” 
(which assumption is not correct nor does it have any legal 
foundation), the Gerard heirs under the grant of Congress 
in 1 S~j5 could have entered nn offered lands as well as those 
which had been offered for sale. Again this clearly shows 
the fallacy in the Court’s conclusion. 

B. Congress removed the “subject or open to private entry” 
Limitation from the Gerard Act. 

If perchance it could he argued or held as a matter of law 
that there was any uncertainty or ambiguity in the Gerard 
Act permitting construction by the Court as to what kind 
of land could be entered, then it is clear from the legislative 
history of the Gerard Act that this conclusion of law by the 
trial court was contrary to the express will and intent of 
Congress. 

It may be argued that Congress is presumed to possess knowledge of the 
decisions of the Supreme Court and to enact legislation in light of these 
decisions. The Chotard cast' was not the law in 18.54 and 1855. Obviously 
it was not. or Congress would have found it unnecessary to pinpoint its 
intentions in each grant. 


In Winona (C St. Paul Railway Co. v. Barney, 113 U. S. 
61S, at 609, the Court held: 

“The solution of these questions depends, of course, 
upon the construction given to the Acts making the 
grants; and they are to receive such a construction as 
will carry out the intent of Congress, however difficult 
it might be to give full effect to the language used if 
the grants were by instruments of private conveyance.” 

The legislative history of the Gerard Act shows that the 
Committee of the Whole House actively considered whether 
the grant should be limited to public lands “subject to pri¬ 
vate entry”. 17 There is no legal difference in the meaning 
or contents of the phrase “subject to private entry” than 
there is to lands “open to private entry”. The legislative 
history of the Gerard Bill is set forth in the footnote 
below. 18 

The legislative history of the Gerard Act clearly shows 
that this conclusion of the court is contrary to the intent of 
Congress. 

Not only was the “subject to private entry” limitation 
considered by Congress, but the second Gerard bill which 
was introduced in the Senate on May 29,1S4S, after passage 
in the House, contained this limitation, but failed of pas¬ 
sage. This Bill is reproduced in Appellant’s App. (pg. 

l" In Herder v. Hclvcrivg, 106 Fed. (2) 153, at 161, the Court held “the 
report of the committee handling the legislation may be used in a search 
for the ‘voice of Congress’ ”. 

is The First Gerard bill of 1S45, H. R. 644, 2Sth Congress, 2d Session, 
contained no restrictive language such as “subject to private entry”. 

The second Gerard bill, H. R. Ill, 30th Congress, 1st Session, was com¬ 
mitted to the House of Representatives on January 24, 1S4S, without a clause 
limiting selection to “land subject to private entry” (The Congressional 
Globe. Vol. 19, p. 237). 

On May 26, 1848, the Committee of the Whole House considered the bill 
and amended it before its passage by the House (The Congressional Globe, 
Vol. 19, p. 787). 

The House Bill as amended was passed and sent to the Senate Committee 
of Claims which reported it to the Senate “without amendment”, but now 
containing the limiting words “land subject to private entry”. (The Con¬ 
gressional Globe, Vol. 19, p. 190, Jan. 9, 1849). 

The bill died in the Senate. 

The final Gerard Act (10 Stat. 849) omitted the “subject to the private 
entry” exception. 
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75), and likewise, there is reproduced in this Appendix 
the first Bill introduced in 1845 which did not contain any 
limitation as to the entry of lands subject to private entry. 
(Appellant’s App. pg. 74). 

Obviously the House of Representatives at one time con¬ 
sidered the limitation as to lands “subject or open to private 
entry”, but the Gerard Act as finally passed shows a con¬ 
trary intent. The final Gerard Act (10 Stat. S49) contains 
no such limiting language. In view of the consideration 
given the matter by Congress, and the use of such language 
in the prior bills, its absence from the Gerard Statute can 
not be an oversight. Congress intended the Gerard grant 
to he free from all restrictions and exceptions whatsoever, 
and in clear, unambiguous language, granted each of the 
heirs “one section of the public lands”—not “one section 
of the public lands subject to private entry”—as H. R. Ill 
originally read, or as stated by the Lower Court—not “one 
section of the public lands open to private entry”. 

Thus it is abundantly clear that the trial court erred bv 

* •/ 

adding to the Act an exception that was not intended by 
Congress and purposely omitted. 

III. 

Based Upon the Trial Court’s Erroneous “Open to Private 
Entry” Exception, the Trial Court Erred as a Matter 
of Law in Holding That the Little Placer was not 
Open to Private Entry in 1947 Because It was Mineral 
Land in California, Withdrawan From Sale and Pri¬ 
vate Entry by Subsequent Acts of Congress and 
Executive Order 6910, and Could Only be Disposed of 
Under Mineral Leasing Act of 1920. (Point 2). 

The first conclusion of law of the trial court was predi¬ 
cated upon a holding that Gerard Scrip could only be used 
to acquire lands open to private entry. We have shown 
conclusively that the Court erred in adding this exception 
to the Gerard Act. 





Using this erroneous ruling as a stepping stone, the 
Court in its second conclusion of law (J.A. pg. 37) held that 
the Little Placer was not open to private entry in 1947, 
when Plaintiff sought to acquire it because of five reasons, 
namely, the land was mineral land in California, it was 
withdrawn from sale and private entry by subsequent acts 
of Congress and Executive Order 6910, and could only he 
disposed of under the Mineral Leasing Act of 1920. The 
court’s basic premise being incorrect, then each of the con¬ 
clusions of law in the court’s second holding are erroneous 
as a matter of law and must be reversed. 

Appellant contends that each of the five conclusions are 
erroneous, as the exception of lands “open to private 
entry” cannot be added to the Gerard Act, and therefore 
fall, one by one, as a matter of course. (J.A. pg. 37, Con¬ 
clusion 2, subd. (a) to (e) inclusive). This legal objection 
is taken to each of the so-called “because” holdings of the 
Court, and for the purpose of brevity, this objection will 
not be hereinafter separately stated to each of the court’s 
conjunctive “ because ” conclusions. 

Each of the court’s “ because” conclusions, standing 
alone, with no reference to the “open to private entry” ex¬ 
ception is also erroneous as a matter of law, and the incor¬ 
rectness of these five “because” conclusions will be set 
forth under separate headings. 

A. Mineral lands in California as well as other states can 
be selected with Gerard scrip. 

In the second conclusion of law, the trial court held that 
“the Little Placer was not open to private entry in 1947 
when Plaintiff sought to acquire it, because it was known 
to be valuable for minerals, and mineral lands in California 
have never been open by law to such entry.” (J.A. pg. 37) 

This conclusion of the Court is tantamount to reading 
into and adding to the Gerard Act another exception to the 
effect that the Appellant could enter public lands “except 
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mineral lands in California.” This the Court cannot do 
under proper rules of Statutory Construction. 

The trial court in its memorandum decision cited the 
case of Ivarihoe Mining Com pang v. Consolidated Mining 
Company, 102 U.S. 167, without comment, but apparently 
as some support for the conclusion of law now under dis¬ 
cussion. Therefore, the holding of this case should be ex¬ 
amined. The lvanlioc Case held that the grant of the 16th 
and 36th sections of public lands for school purposes to the 
State of California by the Act of March 3, 1853, was not 
intended to cover mineral lands, but such lands were ex¬ 
cluded from that grant. It is not difficult to demonstrate 
the inapplicability of the Iranhoe Case to the Gerard grant 
and the fallacy of anv argument that it is controlling. 

As mineral lands were not excluded from the 
terms of the Gerard grant, and no such limitation can 
be read into or added to the Act. In order to prop¬ 
erly determine this question, we must turn back the clock 
of time to the year 1855 and review the law as it then 
existed, including the statutory as well as case law, 
and the facts and circumstances under which the Gerard 
Act was passed by Congress. TVhatever Acts or Statutes 
that were passed after the date of the Gerard Act are im¬ 
material and have no bearing upon the question as to the 
rights or nature of the grant made by Congress under its 
plenary power in 1855. General mineral laws passed at a 
subsequent date cannot be engrafted to a special grant. 
The Government has admitted that the rights under the 
Gerard Act were the same in 1950 as they were in 1855 
(J.A. pg. 24). An analysis of the case now before this court 
shows this to be true. 

The question presented is whether there must be read 
into the language of the Gerard Act by implication a phrase 
of “non-mineral in character” after the words “public 
lands” in the Act. 

Had the Gerard Act been passed in 1S50 instead of 1S55, 
there could be no real question about the grant being suf- 
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ficiently comprehensive to include mineral lands, because 
the Supreme Court lias held that another Statute, enacted 
in 1850, using the same kind of language as the Gerard Act, 
could not have read into it any implied reservation or ex¬ 
clusion of mineral lands. This case was Work v. Louisiana, 
269 U.S. 250 (1925). In 1S49 Congress had given the State 
of Louisiana the swamp lands situated in that state, sub¬ 
ject to later identification and patent. In 1S50 (at pg. 
252): 


“ * * * there was ‘granted’ to the State of Arkansas, 
for a like purpose, the ‘whole of those swamp and 
overflowed lands, made unfit thereby for cultivation,’ 
which then remained unsold; * • • It was further 

provided that ‘the provisions of this Act be extended to, 
and their benefits conferred upon, each of the other 
States of the Union in which such swamp and over¬ 
flowed lands * • • may be situated.’ * * • * 
“The bill, which was then filed, alleged that the Sec¬ 
retary had exceeded his authority and jurisdiction in 
making the unlawful requirement imposing upon the 
State the burden of showing that the lands had no min¬ 
erals •••*.” 

The single issue presented to and decided by the Supreme 
Court in the Work Case was whether or not an 1850 grant 
of lands to be later identified, which contained no express 
exclusion of mineral lands, could or must be considered as 
impliedly excluding mineral lands because of some subse¬ 
quently determined Congressional policy concerning min¬ 
eral lands. The Court disposed of the question this way. 
(269 U.S. 250, 255-256): 

“The grants of swamp lands made by the Acts of 
1849 and 1S50 were in praesenfi and gave the States 
an inchoate title to such lands that became perfect, as 
of the dates of the Acts, when they had been identified 
as required and the legal title had passed by the ap¬ 
proval of the Secretary under the Act of 1849 or the 
issuing of a patent under the Act of 1S50. * • * 



“Each of these Acts made a broad and unrestricted 
grant of the swamp lands. Neither contained any ex¬ 
ception or reservation of mineral lands. 

“It is urged that such a reservation should be read 
into the grants by reason of a settled policy of the 
United States of withholding mineral lands from dis¬ 
posal save under laws specially including them. There 
was, however, no such- settled policy in 1849 and 1S50 
when the swamp land grants were made. * * V’ 

The H’orA- Case decided by the Supreme Court after the 
Ivanhoe Case, held squarely that in 1S50 Congress had 
adopted no such settled policy, to require a mineral reser¬ 
vation or exclusion to be read into a general grant of land. 
In the Ivanhoe Case itself, the Court said that Congress 
had not made up its mind on any settled mineral policy 
until 1806. and, when it enacted a complete system for the 
sale and other regulation of the Federal mineral lands. 
How then could the Court in the Ivanhoe Case hold that 
the 1853 statute involved in that case did not, in its grant 
of the school lands in the State of California, intend to in¬ 
clude mineral lands? The answer to the Ivanhoe Case is 
contained in the 1 Vorh Case itself— 

“This conclusion is not in conflict with the later de¬ 
cisions relating to school lands in Mining Co. v. Con¬ 
solidated Mining Co.. 102 U.S. 167—followed in Mul¬ 
tan v. United States, 118 U.S. 271—and United States 
v. Sweet, 245 U.S. 563. In the Mining Co. Case, in 
which it was held that a provision in the Act of 1853 
for the sale of public lands in California, granting cer¬ 
tain sections to the State for school purposes, was not 
intended to cover mineral lands, the decision was not 
based upon the ground that there ivas at that time any 
settled and general policy of reserving mineral lands, 
but, on the contrary, on the ground that the discovery 
in 1849 that California was rich in precious metals, 
bringing its mineral lands to the attention of Con¬ 
gress, had led to the adoption in reference to that 
State of a local policy, plainly manifested in other 
provisions of the Act making specific exceptions of 
mineral lands, by which, unlike the ordinary laws for 
disposing of public lands in agricultural States, the 



mineral lands in that State were uniformly reserved 
from sale, preemption and grants for public purposes. 
(pp. 172-175). ,n ' J 

The statute involved in the Ivanhoe Case provided for 
a scheme of surveying public lands, for opening them up to 
homesteaders under the Pre-emption Act of 1841, and for 
the grant to the State of California for school purposes of 
Sections 16 and 36 in each township. The Court said: 

“The question, and the only question, presented for 
our consideration is very sharply presented by this 
statement of facts and by the acts of Congress perti¬ 
nent to the subject; and it is, whether under these arts 
the title of the land in question became fixed and vested 
absolutely in the State of California on the ascertain¬ 
ment by the survey of 1S70 that it was part of the 
thirtv-sixth section of the township in which it 
lies.*" * * 

“ * * * In the very sentence which contains this 

grant in parenthesis, and while introducing the new 
principle, that the public lands should be subject to the 
right of pre-emption, whether surveyed or unsurveyed, 
the mineral lands are excepted, in express terms, from 
this right, and from public sale.” (102 U.S. 167, 169- 
170, 173.) 

From the language of these, and other provisions of the 
statute, the Court came to the conclusion that in that par¬ 
ticular statute, making these particular school land grants, 
the intention of Congress not to include mineral lands in the 
school land grants had been made plain. Thus the Court 
treated the California statute like the Pre-emption Act of 
1841, in which Congress had also expressly excepted min¬ 
eral lands from the homestead grants. When this reason¬ 
ing is considered in the light of the further expressed state- 

19 No question involved in this case as to any policy of Congress of reserving 
minerals from private grants in California or anywhere else. The local policy 
was restricted in California to a sale, preemption, or prants to the State , 
none of which apply to a private grant, for the benefit of private citizens 
such as the Gerard Act. 
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incuts in the Iuanhoc Case that Congress did not adopt any 
settled policy of reserving mineral lands until 1866, it be¬ 
comes obvious that there is no conflict between the 1 van- 
hoe and the Work Cases. There would have been no in¬ 
consistency between the California general statute of 1853, 
and a special statute passed the next day expressly grant¬ 
ing to a private citizen specified mineral lands in California. 
It is merely a question of what Congress intended in each- 
grant. 

The next question presented is whether or not between 
the Swamp Lands Act of 1850 and the enactment of the 
Gerard Act on February 10, 1855, Congress established a 
new national policy about publicly owned mineral lands, 
which would require a holding that at the time the Gerard 
Act became law, Congress had so changed its policy that a 
mineral reservation must be read into the language of the 
Gerard Act. An analvsis of the legislation enacted bv Con- 
gress during this period of slightly less than five years 
shows that no such policy was adopted, and that, as far as 
any expressions as to the will or intention of Congress are 
concerned, the language of the Gerard Act must he in¬ 
terpreted- in the same way as the language of the Swamp 
Lands Act discussed in the Work Case. 

All of the Acts of Congress dealing with the public lands 
in the period 1850 to 1855 are identified and summarized 
in the Appendix to this Brief. (Appellant’s App. “Ap¬ 
pendix C,” pg. 76). Of these 18 statutes, 5 of them, Nos. 
2, 12, 13, 16, and IS, expressly excepted mineral lands from 
their scope. Each of these 5 statutes was a Homestead Act, 
to encourage settlers to go to the states involved to help to 
populate those states. The Acts were in the nature of gra¬ 
tuities, and thus wholly different from compacts or con¬ 
tracts of the kinds involved in the railroad grants and the 
Gerard grant. They were not directed in any way toward 
the enunciation of any policy about the mineral lands of 
the United States. The very fact that these statutes con¬ 
tained mineral reservation shows further that during the 


period immediately preceding the enactment of the Gerard 
Act, Congress had under active consideration the question 
of whether or not in making particular grants of land, it 
wanted to exclude mineral lands from those particular 
grants, as, of course, Congress had every right to do. The 
fact that in 5 of the IS statutes enacted during this period 
which deal with the public lands. Congress expressly ex¬ 
cluded mineral lands, and that in the other 13 such Acts 
Congress did not exclude mineral lands, indicates plainly 
that Congress was carefully expressing its intention one 
way or the other in each Statute, and that Congress during 
this period had no established policy of reserving minerals. 

Having established the fact that there was no settled 
policy of Congress to reserve mineral lands in 1850 or in 
1855, and that an Act such as the Swamp Lands Act or the 
Gerard Act were not required to have a mineral reserva¬ 
tion or exclusion read into them because of any such settled 
policy of Congress, the next question is whether there is 
anything in the Gerard Act itself which would indicate any 
intent on the part of Congress to exclude mineral lands 
from its terms. 

The Gerard Act was introduced first in the 28th Con¬ 
gress, 2nd Session, in 1845, H.R. 644, reported out by the 
Committee of Claims in Report No. 174.-° This Committee 
Report contained some illuminating language bearing on 
the intent of the Committee, which became the intent of 
Congress. It recites the making of a compact between 
Joseph Gerard and General "Wilkinson, the latter acting 
on instructions of President Washington, transmitted 
through Secretary of War Knox. It recites that Joseph 
Gerard entered into this compact under the inducement of 
“a hope of large rewards.” It recites further that Gerard 
and his associates “were promised a very liberal compen¬ 
sation for their services,” and it speaks of “a large pe¬ 
cuniary reward,” in connection with the inducements held 

20 The 1S54 Committee Report is the same as the report of 1S45. (App. 
Appendix pg. 64.) 




out to General Putnam. The Committee had this further 
comment to make: 

“What bargain was made between General Wilkin¬ 
son, on the part of the Government, and Joseph Gerard, 
the Committee have no means of ascertaining. That 
it was liberal toward the daring adventurers, we have 
every reason to suppose: that he confided in the honor 
of the government is evidenced in his not requiring a 
written statement, at a time when he found it neces¬ 
sary to make a will to enable his wife to have, in case 
of his death, legal control over his little parcel of land 
—then of so little, now of such large value. This con¬ 
fidence in the willingness and in the ability and readi¬ 
ness of the government must not be betrayed; the cov¬ 
enant has been scaled with his blood, and the laws of 
limitation cannot efface the patriotic and glorious sig¬ 
nature. 

“The committee have found it difficult to fix upon a 
suitable compensation; but, as the most suitable that 
occurred to them, have concluded to recommend the 
allowance, to each of the three children of Gerard, of 
a section of land now owned bg government, and lying 
in any part of the country which, in 1792, composed 
the Northwest Territory.” 

There is certainly nothing in this language or in any 
other part of the Committee Report that would indicate 
any intent on the part of the Committee to be parsimonious, 
or that the Committee had in mind giving the Gerard heirs 
onlv such lands as might have little value. Everything in 
the Report is to the contrary.- 1 

There is another strong indication of what Congress had 
in mind in the Gerard Act, as far as intending to exclude 
mineral lands. This is the record of Congressional intent 
in other private acts comparable to the Gerard Act, during 
the relevant period. A careful analysis has been made of 

-i The Committee report has considered significance as an aid in arriving 
at the intent in the Congress because necessarily Congressionl Committees, 
particularly in connection with private relief bills, which the entire Congress 
cannot investigate fully, act in a sense under delegated powers of the entire 
Congress. See SEC v. Collier, 7G Fed (2) 939, 941. 




all of the private land errant acts from the time of the intro¬ 
duction of the Gerard Act in 1S45, through the year 1S55. A 
tabulation of the 32 private acts in this category in this 
period is set out in the Appendix. (Appellant’s App. “Ap¬ 
pendix B,” pg. 68). It will be noted that Congress in 
these private acts, just as Congress in the public acts set 
out in the Appendix, pg. 76, excluded minerals expressly 
when it wanted to exclude them. While apparently there 
have been no cases construing any of the 51 private acts 
passed during this 22-year period, it is very significant that 
only 20 days after the Gerard Act was presented to the 
House of Representatives in 1854, Congress passed another 
private land grant statute for the relief of the legal rep¬ 
resentative of John Rice Jones, deceased (10 Stat. 820, 
Aug. 4,1S54), authorizing the grantees to locate on the pub¬ 
lic lands, the same general type of grant made to the Ge¬ 
rard heirs, but in the John Rice Jones grant the following 
additional language was used: 

“ Provided. always, that no location shall be. made 
upon mineral land * * * 

The following day, that is Aug. 5, 1854, Congress passed 
four private bills which did not exclude minerals. (See Ap¬ 
pellant’s App., pg. 72). Here was the same 33rd Congress, 
of the House of Representatives to which the Gerard Act 
was presented by the Committee on July 14, 1854 (Con¬ 
gressional Globe, 33rd Congress, 1st Session, New Series 
No. 109, p. 1731) passing another act making the same type 
of land grant 20 days later by expressly providing that the 
grantees could not settle on mineral lands. Certainly a 
comparison of these two contemporaneous acts of Congress 
must make it clear that Congress in the Gerard Act did 
not accidentally or unintentionally eliminate a mineral 
exclusion proviso, but did intend, in the spirit of fairness 
and liberality reflected in the Committee Report, to give 
the Gerard heirs their three sections of the public lands, 
without qualification or restriction as to the type of land to 
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be selected, and with definite intent that mineral lands were 
not to be declared out of bounds in making the selections. 
In the TForA- Case, the Supreme Court also used the same 
reasoning and same criterion in determining whether Con¬ 
gress, as of the date in question, had a settled policy of 
withholding minerals. The Court at page 256 noted that 
the Act of September 27, 1S50 (9 Stat. 496) providing for 
the disposal of public lands in Oregon to settlers, which 
was approved one dap prior to the Swamp Land Act of 
1S50, ‘‘was insufficient to establish a settled public policy 
in reference to the reservation of mineral lands prior to the 
latter Act. And the fact that immediately after the subject 
of mineral lands had been thus brought to the attention of 
Congress, it did not except mineral lands from the grant of 
swamp lands to the several States, indicates that no reser¬ 
vation of such lands was intended.” 

It is obvious that prior to the passage of the Gerard Act 
in 1855 the government had no settled policy of reserving 
minerals. The Gerard Act, as well as other Acts referred 
to, were merely a “product of a period” in our national his¬ 
tory when Congress was dealing with public lands or min¬ 
erals, as it saw fit or appropriate in each particular in¬ 
stance. 

This heterogeneous type of land legislation was indica¬ 
tive of the intent of Congress to deal with each case sepa¬ 
rately under its plenary power to dispose of public land 
without limitation, and not uniformly. 

Appellant lias attacked certain alleged findings of fact 
of the trial court.-- These are as follows: 

“Prior to the Act of February 10, 1855, 10 Stat. 859, 
Congress, by the Act of March 3, 1853, 10 Stat. 244, 
extended to California the system of laws for the dis¬ 
position of the public lands but the mineral lands in 
i California were excluded from the operation of that 
Statute. By the Act of July 26, 1866, ch. 262, 14 Stat. 
251, a general policy was established for the disposition 
of the mineral lands of the United States. Plaintiff 


22 Most of these findings should be properly classified as conclusions of law. 








admits that by that Act Congress established a general 
policy for the disposition of the Government ’s mineral 
lands. That policy was to dispose of mineral lands 
only under Statutes dealing expressly with them.” 

These findings or conclusions are not supported by the 
law and evidence, for the reasons indicated in Appellant’s 
Point III. Minerals were not excepted from the Gerard 
Act. These findings have no foundation in truth, fact, or 
law, and therefore are erroneous. 

The Act of March 3, 1833, 10 Stat. 244, did not extend 
to California any system of laws for the disposition of pub¬ 
lic lands, which excluded mineral land, as none existed at 
that date. This was so held in the Work and Ivanlioe Cases, 
and as was held in the Ivanlioe Case, this Statute was a 
temporary measure, and no final decision was made until 
1866. This Act of 1853 in no way limited the power of Con¬ 
gress to dispose of mineral lands in California or at any 
other place after the date of its passage. 

Appellant did not admit that the Act of July 26, 1866, ch. 
262,14 Stat. 251 established a general policy for the disposi¬ 
tion of Government’s mineral lands only under statutes 
dealing expressly with them. (J.A., pg. 26 to 34).- 3 All 
that the Appellant admitted, was that the Ivanlioe and 
Work Cases held that Congress did not have any settled 
mineral policy until 1S66. (J.A., pg. 26) This is entirely 
different than the finding of the Court. 

Furthermore the Act of July 26, 1866, did not establish 
any settled policy of the United States Government to re¬ 
serve minerals unto itself. The converse was true, that is, 
to give the mineral lands away free of charge. This is 
clearly evidenced by the first paragraph of the Act: 

“That the mineral lands of the public domain, both 
surveyed and unsurveyed, are hereby declared to be 
free and open to exploration and occupation by citi¬ 
zens of the United States, and those who have de- 

23 The trial court in its memorandum decision (J. A. pg. 25) stated 
Appellant made such admission on page 16 of its Opening Brief. Reference 
to this page shows this to be incorrect. 
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dared their intention to become citizens, subject to 
such regulations as mag be prescribed bg law.” 

The Gerard Act of 1855 is an exception to the general Act 
of 1866. Whether the latter act did or did not establish a 
policy for the disposal of public mineral land is wholly im¬ 
material in this case, and affords no basis for the judgment. 
The Act of 1866 (Section 2) only applied to deposits of 
minerals found in 

“a vein or lode of quartz or other rock in place” and 
only the minerals “gold, silver, cinnabar, or copper.” 

All other deposits and minerals were wholly unaffected by 
the Act of 1S66. It clearly follows that public lands con¬ 
taining deposits of sodium borates were unaffected by the 
Act of 1866. The Court in Oklahoma v. Texas, 258, U.S. 
574, in interpreting Section 2319 (30 U.S.C. 22) of the Re¬ 
vised Statutes (Source Section 1 of Act of July 25, 1866) 
which declared the mineral lands of the United States to be 
free and open to exploration, stated (pg. 600): 

“Only where the United States has indicated that 
the lands are held for disposal under the land laws 
does the section apply; and it never applies where the 
United States directs that disposal be only under other 
Uuvs.” 

The other law in this ease is the Gerard Act and therefore 
controlling. 

The Acts of 1S53 and 1S66 did not establish any policy 
to only dispose of mineral lands under statutes dealing ex¬ 
pressly with them. Xo such language is contained in the 
Acts and cannot be implied. This finding is wholly im¬ 
material. 

The Court further held in its conclusions of law that 
“mineral lands in California have never been opened by 
law to such entry.” (J.A., pg. 37) By “such entry” the 
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Court meant “private entry”. This holding is immaterial 
and erroneous as a matter of law, as the Gerard Act was 
not restricted to public lands “open to private entry,” 
whether mineral or non-mineral. 

We have a clear, simple, and final answer to the holding 
of the Court that mineral lands in California were ex¬ 
cluded from the grant, that is, that Congress never in¬ 
tended to limit the rights granted under the Gerard Act 
to any particular state or territory. The Committee of 
Claims of the 33rd Congress which adopted verbatim the 
report of the Committee of Claims of the 2Sth Congress, 
recommended the passage of the Bill in the form in which 
it was originally introduced. (See Bill—Appellant’s App., 
pg. 74) in which the selection of the Gerard heirs was to be 
made in only four states consisting of Ohio, Michigan, In¬ 
diana, and Illinois. (Perhaps for sentimental reasons be¬ 
cause this was the Northwest Territory in which Gerard 
went to try to make peace with the Indians.) Congress, 
however, in enacting the Bill struck out this restriction as 
passed in its final form, and made the grant coextensive 
with the territorial limits of the United States. Accord¬ 
ingly the conclusion of the court that California mineral 
lands have never been “open to private entry” not only 
falls of its own weight, but is erroneous as a matter of 
law as mineral lands in California were not excluded from 
the grant, as selection was open in all States, including 
California. 

B. The Gerard grant is not a “sale” of public lands. 

The trial court held in its conclusions of law that “the 
Little Placer was not open to private entry in 1947 when 
Plaintiff sought to acquire it because Section 2318, R. S., 
enacted June 22, 1S7J, reserved from sale all lands valu¬ 
able for minerals except as otherwise expressly directed by 
law, and that there is no Statute authorizing the sale of 
the Little Placer for scrip.” (J.A., pg. 37.) 


In the first place this Conclusion of Law of the Court is 
erroneous, as a Statute passed by Congress in 1874 cannot 
control the rights of a congressional grantee as made un¬ 
der the law as it existed in 1S55. 

And secondly, the term “sale” had no application to a 
scrip grant or selection. This was finally and definitely 
settled in the case of Iowa v. McFarland, 110 U. S. 471 
(1S84). 

In the McFarland Case the states of Iowa and Illinois 
contended that military land script granted for service in 
the Revolutionary War upon location by its holders on land 
within their boundaries was a “sale” of the land upon 
which they were entitled to 5% of the net proceeds at the 
rate of $1.25 per acre under acts admitting them to the 
Union. The Secretary of the Interior ruled that the loca¬ 
tion of such scrij) was not considered as a “sale” of land. 
The Supreme Court upheld the Secretary stating (110 U. S., 
at 47S): 

“Upon full consideration of the question, with the 
aid of the able arguments of counsel, the court is of 
opinion that lands disposed of by the United States in 
satisfaction of military land warrants are not sold, 
within the meaning of the statutes upon which the pe¬ 
titioners rely. 

“A sale, in the ordinary sense of the word, is a trans¬ 
fer of property for a fixed price in money or its equiva¬ 
lent. When property or money is transferred or paid 
as a compensation for service, the property or money 
may be said to be the price of the service; but it can 
hardly be said that the service is the price of the prop¬ 
erty or money, or that the property or money is sold 
to the person performing the service. Nor can it be 
said that the pay of an officer or soldier in the army or 
navy is sold to him by the government in consideration 
of a price paid by him.” 

And at page 479: 

“The learned counsel for the State of Iowa referred 
to General Washington’s Circular Letter of June 8th, 


1783, to the governors of the States, and especially to 
the passage in which he insisted that the half pay and 
commutation promised by the Congress of the Con¬ 
federation to the officers of the army, during the war 
of the Revolution, ‘should be viewed as it really was, a 
reasonable compensation offered by Congress, at a 
time when they had nothing else to give, to the officers 
of the army for services, then to be performed; it was 
the only means to prevent a total dereliction of the 
service; it was a part of their hire; I may he alloived to 
say, it was the price of their blood and of your inde¬ 
pendency; it is therefore more than a common debt; it 
is a debt of honor; it can never be considered as a pen¬ 
sion or gratuity, nor be cancelled until it is fairly dis¬ 
charged.’ But in the very next paragraph he spoke of 
‘the bounties many of the soldiers have received,’ ‘be¬ 
sides the donation of lands.’ 

“The question before us is not whether the promise 
by the government of a bounty in land or money to 
persons entering the military service is a contract for 
valuable consideration; but whether, when carried into 
effect, it constitutes a sale by the government; and it 
is quite clear that land granted by way of reward for 
military services has never been treated, in the legisla¬ 
tion of the United States upon the subject, as sold, but 
has always been considered as analogous to money paid 
in a gross sum by way of bounty.” 

Further (pg. 482): 

“ * * * But public lands taken up on military land 
warrants issued under general laws, passed for the na¬ 
tional object of encouraging and rewarding military 
service, and not limited to any particular State, have no 
more been regarded as lands sold, for any portion of 
the value of which the national government should ac¬ 
count to the State in which the lands are actually taken 
up, than lands reserved and used for forts, arsenals or 
lighthouses.” 

“ # # * fj ]e p rom j se 0 f fi ie XJnited States is made 
to the soldier at the time of his entering the service, 
and the grant, in execution of that promise, is made 
when the warrant is issued to him, and in consideration 
of services then already performed. At that time, no 
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particular land is transferred to him, nor even the State 
designated in which the land shall be. The selection of 
the land, which first determines the State where it is to 
be taken up, is the act, not of the government, but of the 
holder of the icarrant. The Government receives no 
new consideration, and makes no new promise or grant, 
when the warrant is assigned bg the soldier, or when 
it is actuallg located bg hint self or his assignee, and the 
land and the State in which it lies thereby for the first 
time designated; and never, at any stage of the trans¬ 
action, receives into the treasury any money from any 
person.” 

In view of the McFarland Case this conclusion of the 
Court becomes an absurdity. The idea that a Congressional 
grant of land is equivalent to a “sale” of land has never 
been entertained bv anv court. 1 ' 4 

That a grant of land has never been considered a “sale” 
has been likewise recognized by the Department of Justice. 
(8 Op. Atty. Gen. 274, 1S56) 

The McFarland Case is a complete answer to Dcffeback 
v. Hawke, 115 U. S. 392, being the only other case cited in 
the memorandum opinion of the trial court which has not 
been discussed herein. Section 2318, R. S. enacted June 
22, 1874, applies only by its terms to a sale of public land. 
A Congressional land grant has never been considered as 
a sale, and furthermore, the Statute itself excepts disposi¬ 
tions of minerals “except as otherwise expressly directed 
by law”. Certainly a specific land grant of Congress, un- 
restrictive in nature, is an expressed directive of law. It 
should be noted that Section 231S, R. S. did not declare that 
mineral lands located in any particular state could not be 
selected in accordance with the terms of a previous grant. 
This section certainly cannot be construed as taking awav 
from Appellant its special and specifics rights conveyed by 
a special Act prior to the passage of this Section. 

It is obvious that no statute was necessary authorizing 
the sale of the Little Placer for scrip. The Gerard Act was 


24 In accord, Northern Pacific Railway Co. v. Sanders , supra, page 607. 


sufficient and all-inclusive by itself for the purpose of ac¬ 
quiring title thereto. 

From the authorities cited, it is clear that any special land 
grant by Congress is not a “sale” of land to the grantee. 
Standing alone, this conclusion of the trial court is errone¬ 
ous and based upon a premise absolutely contrary to the 
holding of the Supreme Court in the McFarland Case. 

C. Entry under the Gerard Act was not prohibited because 
of the Mineral Leasing Act of 1920. 

The trial Court held in its conclusions that “the Little 
Placer was not open to private entry in 1947 when the Plain¬ 
tiff sought to acquire it because the Mineral Leasing Act 
approved February 25, 1920, Ch. 85, 41 Stat. 437, permits 
the disposition of deposits of sodium of lands owned by the 
L T nited States only by lease”. (J. A. pg. 37.) This con¬ 
clusion was and is erroneous as a matter of law for each of 
the following reasons: 

1. The Mineral Leasing Act of 1920 Does Not Affect 
Or Limit the Rights Granted Under the Gerard Scrip. 

It has been proved that the Gerard Act is comprehen¬ 
sive enough to include minerals and that mineral lands 
were included in the grant. This being true, the Mineral 
Leasing Act of 1920 did not cut down nor was it intended 
to cut down the rights of the Gerard grantees. 

The Mineral Leasing Act prescribed a method, available 
to any member of the public, of acquiring leases or permits 
to explore or exploit certain mineral deposits including 
borates in public lands of the United States by lease or 
permit, rather than alienation (See 30 U. S. C. Sec. 261 
and 262). This is a general statute applicable to all of the 
public lands. Appellant is not seeking a lease or a permit. 
Appellant’s rights are not the general statutory rights of 
a member of the public, but special rights under a special 
grant. Appellant’s claim is to a fee simple in a designated 
tract of the public lands, and a statutory procedure 
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prescribed for persons seeking to negotiate for a lease or 
permit relating solely to mineral rights in the public lands 
can have no application. 

The Mineral Leasing Act of 1920 does not declare that 
the minerals described therein, located in any particular 
State, cannot be selected in accordance with the terms and 
provisions of a previous grant of Congress i. e., the Gerard 
Act of 1855; nor that these minerals were reserved from 
previous grants. Any such limitation being imposed in 
1947 would violate the due process clause of the Consti¬ 
tution. 

2. The Gerard Act Is a Private Bill, or Special Act, and 
a Special Act is an Exception to a General Act on the 
Same Subject. 

The special Gerard Act would be controlling if it did con¬ 
flict with the general legislation embodied in the Mineral 
Leasing Act, under the doctrine of the following eases: 25 

There can be no question that the Gerard Act is a private 
bill for the relief of the heirs of Joseph Gerard passed for 
the purpose of honoring a compact or contract entered into 
with the United States Government. 

In Boyer v. United States, 185 U.S. S3, S9 (1902), the 
Court said: 

“Where there are two acts or provisions, one of 
which is special and particular, and certainly includes 
the matter in question, and the other general, which, 
if standing alone, would include the same matter and 
thus conflict with the special act or provision, the Spe¬ 
cial Act must be taken as intended to constitute an ex¬ 
ception to the general act or provision. * * * *” 

In United States v. Nix, 1S9 U.S. 199, 205 (1903), the 
Court said: 

-•'> This same rule of construction applies to the court’s conclusions per¬ 
taining to the withdrawal of government land from private entry under the 
Act of 1SS9, mineral lands from sale under Section 2318 E. S. (1874), and 
Executive Order 6910 (1934). 
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“The rule of statutory construction is well settled 
that a general act is not to be construed as applying 
to cases covered by a prior special act upon the same 
subject. * * * * ” 

The Mineral Leasing Act being a general act for the 
public at large therefore does not in any manner restrict 
the rights of the Gerard grantees under a private bill. Like¬ 
wise, the Court in holding as it did, in this conclusion, 
violated another settled rule of construction of Statutes, 
which is known as pari materia. (United States v. Watkins, 
97 U. S. 219) It is clear that the Gerard Act cannot be 
construed in reference to the Mineral Leasing Act because 
it is a special Act passed for entirely different purposes 
and reasons.- 0 

3. Title Upon Selection Related Back to 1855. 

As demonstrated in an earlier section of this Brief, the 
Gerard Act created a present vested right that is a grant 
of public land “ * * * in full payment for patriotic services.” 
Therefore, when the land was identified by selection, the 
title related back to the date of the original grant, with 
the same effect as if the selection had been made in 1855. 
In West v. Lyders, supra, at 110, the Court in discussing 
Valentine scrip held: 

“* * * (the holder of the scrip) was merely exercis¬ 
ing the vested right which he had already acquired 
from the government, and the vested right acquired, 
when completed in a valid selection, relates, not merely 
to the date of selection, but back to the date of the 
issuance of the scrip.” 21 


20 As will be conceded, the purpose of the Mineral Leasing Act and the 
mining laws was to provide a general system for the development of mineral 
resources for the public at large. The leasing act did not come into effect 
until 1920. It is therefore, clear that the trial court misapplied the rule 
of pari materia. 

27 In accord see Ivanlioc Case, 102 U. S. at 127, and Missouri, Kansas, 
Railway Co. v. Kansas Pacific, supra. 
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This rule in itself would effectively cut off the applica¬ 
bility of any subsequent general legislation i.e., the Mineral 
Leasing Act. 

D. Selection in 1947 not restricted to the state of Missouri. 

The trial court held in its conclusions of law that “the 
Little Placer was not open to private entry in 1947 when 
the Plaintiff sought to acquire it because all the lands of 
the United States, except those in Missouri, were ivith- 
draicn from private entry by the Act approved March 2, 
1899, ch. 381, 25 Stat. 854, 43 U.S.C. 700.” (J.A., pg. 37) 

This conclusion of the court amounts in effect to “ju¬ 
dicial legislation” by holding that another restriction 
should be added to the Gerard Act to the effect that public 
lands may be only entered in the State of Missouri. 23 

Such a construction by the trial court is not only con¬ 
trary to settled rules of statutory construction, but is also 
contrary to the expressed will and intent of Congress. It 
will be recalled that Congress expressly removed from the 
Act any restriction as to particular states such as Ohio, 
Michigan, Indiana, and Illinois, and removed any limita¬ 
tion that the only lands permitted to be entered were lands 
subject to private entry. 20 

If the rights then conferred by Congress were now cut 
down by arbitrarily limiting the selection by a general law 
such as the Withdrawal Act of March 2, 1S99, 43 U.S.C. 
700, it would constitute a denial of due process, contraven¬ 
ing the Fifth Amendment of our Constitution. 

To point up this problem briefly, as well as to indicate 
the inconsistency in the conclusions of the Court, suppose 
parenthetically that Appellant attempted to locate the Ge¬ 
rard script on land in Missouri, which the Court held in its 
conclusions were open to private entry in 1947? The Court 

28 It is interesting to note that the Court in this conclusion does not 
restrict entry in the State of Missouri to non-mineral land. 

20 The discrepancy in the court’s conclusions is interesting: The Court 
held in effect that in 1855 Plaintiff could take land any place except in 
California; but in 1947 Plaintiff could take land only in Missouri. 


hold that Appellant could not locate the Gerard scrip in 
California because among other things, the general Min¬ 
eral Leasing Act of 1920 which withdrew from scrip entry 
lands containing sodium borates. Such minerals the Court 
held could only be acquired by lease under the Act, but the 
Mineral Leasing Act also applies to mineral lands, includ¬ 
ing sodium borates in the State of Missouri, 30 U.S.C.A., 
Sections 49, 181, 184, and 261. 

The inconsistency is patent. 

The holding of the Court that the scrip could only be lo¬ 
cated in Missouri, like other limitations, exceptions, or res¬ 
ervations, which the Court added to the plain terms of the 
Gerard Act by judicial legislation, is without legal validity 
or foundation. 

E. The rights of appellant were protected by Executive 

Order 6910. 

The trial court in its conclusions of law held that “the 
Little Placer was not open to private entry in 1947 when 
Plaintiff sought to acquire it because the Little Placer was 
withdrawn, reserved, and appropriated by Executive Order 
6910, dated November 26,1934 (C.F.R. 297.11).” (J.A., pg. 
37.) 

1 . Executive Order 6910 Contained a Saving Clause 
'Which Preserved Appellant’s Rights. 

Executive Order 6910 which temporarily withdrew for 
classification purposes only all public lands in California, 
as well as in other states, contained the following pro¬ 
vision : 

“The withdrawal hereby effected is subject to ex¬ 
isting valid rights.” 

In the case of Stockley v. United States, supra, the Court 
was considering a similar Executive Order of December 
15, 1908, which excepted from the operation thereof “ex- 
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isting valid claims’'. The Court held (at page 544), dis¬ 
cussing the nature oi‘ the claims excepted: 

“Obviously this means something less than a vested 
right, such as would follow from a completed final 
entry, since such a right would require no exception to 
insure its preservation. The purpose of the excep¬ 
tion evidently was to save from the operation of the 
Order claims which had been lawfully initiated and 
which, upon full compliance with the land haws, would 
ripen into a title. * * * * since it was conceded that 
Stockley made such an entry in 1905 in his compliance 
with the Homestead law prior to the withdrawal order 
is in question, it follows that he had when the Order 
was issued, an existing valid claim, within the mean¬ 
ing of the exception. The action of the commissioner 
of the general land office, therefore, in directing a 
contest against Stocklev’s entry three years after the 
issuance to him of the receivers receipt, was unau¬ 
thorized and void.” 

In the instant case we have an analogous situation in that 
Executive Order 6910 was made “subject to existing valid 
rights’’. The use of the word “rights” is even stronger 
than the word “claims”. As previously stated the Gerard 
heirs were granted a vested right to select any public lands 
by Congress, which could not be thereafter abrogated, 
modified, or restricted by Statute, Executive Order, or 
otherwise. 

The Secretary of Interior (the Appellee herein) has 
agreed with this position of Appellant since in the Santa 
Fe Pacific Railroad Company decision (56 Land Dec. 376 
(193S), he ruled in 1938 in discussing the saving clause that 
Executive Order 6910 was not intended to and could not had 
it been so intended, take away from a previous grantee, 
lands on which such grantee was entitled to locate. 

The Santa Fe Pacific Case was presented to the Secre¬ 
tary of the Interior in the form of a question from the 
Commissioner of the General Land Office asking for a rul¬ 
ing on “ * * * # whether the right of indemnity selec- 
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tion under the Act of July 27,1S6G, by the Santa Fe Pacific 
Railroad Company in lieu of land lost to the grant in place 
is such a prior valid and existing right as to be excluded 
from the operation of the Act of June 28, 1934, the with¬ 
drawal of November 26, 1934, and the grazing district so 
that classification under Section 7 of the Grazing Act is not 
necessary.” 

Secretary Chapman after analyzing the effect of the 
Northern Pacific Case, reached the conclusion, and so ruled, 
that Executive Order No. 6910, and the Taylor Grazing 
Act, were not intended to and could not, had they been so 
intended, take away from a previous grantee, lands on 
which such grantee was entitled to locate. Secretary Chap¬ 
man said that: 

“ * * * such right could not be affected by subse¬ 
quent legislation of Congress authorizing withdrawals 
of public land, or by Executive or departmental with¬ 
drawals of public land and the reservation thereof for 
certain purposes, regardless of whether the with¬ 
drawals or reservations contained exceptions to in¬ 
sure the preservation of the railroad grantee’s rights 
or not. 

“It should be noticed, however, that nothing is seen 
in the provisions of the Taylor Grazing Act authoriz¬ 
ing the creation of grazing districts or in the with¬ 
drawal of November 26, 1934, which may reasonably 
be construed as an attempt to abridge or destroy the 
right of indemnity selection in such cases by the rail¬ 
road grantee. It is provided in the first section of the 
Tavlor Grazing Act that: 

‘Nothing in this Act shall be construed in any way 
to diminish, restrict or impair any right wdiich has 
boon heretofore, or may be hereafter initiated under 
existing law validly affecting the public lands, and 
which is maintained pursuant to such law except for 
the provisions of this act’, and the withdrawal of 
November 26,1934, is made ‘subject to valid existing 
rights’. 

“My conclusion, therefore, is that in view of the 
known insufficiency of the land within the indemnity 
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limits of the grant to the Santa Fe Pacific Railroad 
Company to satisfy its rights of indemnity for losses 
of land in the place limits at the time of the withdrawal 
of November 26, 1934, that its rights arc not affected 
by such withdrawal and no classification of land is 
necessary under section 7 of the Taylor Grazing Act, 
as amended, in order to invest the company with the 
right of selection, and furthermore, that the estab¬ 
lishment of the grazing district including such lands 
does not in any manner affect the right of selection by 
the company of such lands.” 30 

Appellant submits that no changes have occurred either 
in the law or fact since 1938, which require the Depart¬ 
ment of Interior to reverse its own decision. The Gerard 
right or any other prior valid or existing right granted by 
Congress cannot be diminished or defeated by Executive 
Order 6910. 

In light of the saving clause and fundamental constitu¬ 
tional law, it was error as a matter of law for the trial 
court to hold that Appellant could not enter the Little 
Placer because of Executive Order 6910. 

2. The Cutting Down or Diminishing of the Rights of 
the Gerard Grantees By Application of General Laws 
or an Executive Order, Would Constitute a Denial of 
Due Process. 

Without even considering the potency of the saving 
clhuse of Executive Order 6910, the rights of the Gerard 
heirs or their assignees could not be cut down or dimin¬ 
ished as a matter of constitutional law, and this would be 
true even if the saving clause had been omitted from the 
Executive Order. 

The Secretary of Interior in his ruling in the Santa Fe 
Pacific Case, supra, correctly analysed the effect of the 
decisions in the Northern Pacific Cases as constitutionally 
preventing the taking away from a previous grantee the 


so In accord see Stockly Case, 260 U. S. 532. 



lands upon which such grantee would be entitled to located, 
regardless of the provisions of the Executive Order. 

As the Court said in United States v. Northern Pacific 
Railway Company, 256 U.S. 51, at 61: 

“Giving effect to all that bears on the subject, we 
are of opinion that after the company earned the right 
to receive what ivas intended by the grant it was not 
admissible for the Government to reserve or appro¬ 
priate to its own uses lands in the indemnity limits 
required to supply losses in the place limits. Of course, 
if it could take part of the lands required for the pur¬ 
pose, it could take all and thereby wholly defeat the 
provisions for indemnity. But it cannot do eitloer. The 
‘substantial rigid ' conferred by that provision * * * 
cannot be thus cut down or extinguished.” 

Appellant contends that unless the saving clause in Ex¬ 
ecutive Order 6910 is recognized, this order created a de¬ 
ficiency which deprived Appellant of substantial property 
rights contrarv to the Fifth Amendment of the Constitu- 
tion, and therefore does not constitute any limitation on 
Appellant’s rights. This Order we contend is merely a 
temporary classification Order . It does not constitute an 
appropriation of public land for a specific public use. The 
rights of the Gerard grantees were not limited to any state, 
but were coextensive with the territorial limits of the 
United States. Any limitation on the right to select pub¬ 
lic lands in any state violates constitutional law as well 
as being a breach of contract entered into between the Ge¬ 
rard heirs and the United States government. ( McGehee 
Case, supra) Selection as a matter of constitutional law 
must remain open in all States of the Union for mineral 
as well as non-mineral land. 

If this conclusion of the trial court is correct, which we 
do not concede, and the exceptions, restrictions, limitations, 
are read into the Gerard Act from these conclusions, Ap¬ 
pellant at the best would be limited to a few acres of land 




in Missouri upon which its scrip could be located. This we 
submit deprives Appellant of a substantial and valuable 
property right contrary to the intent of Congress and in 
violation of the due process clause of the Fifth Amend¬ 
ment, as shown by the Northern Pacific Case, 256 U.S. 51, 
and the ruling of tlie Interior Department following this 
case. 


IV. 

Estoppel was Never Affirmatively Pleaded in the Answer 
of the Government, and was Therefore Waived. The 
Trial Court Therefore Erred as a Matter of Law in Its 
Conclusion That Appellant was Estopped to Claim That 
Scrip Could be Used for the Acquistion of Mineral 
Lands. (Point 3). 

The Court held in its Conclusions of Law that (J.A., 
pg. 37): 

“Plaintiff’s mesne grantor, William Gerard, was 
charged with notice of the Act approved July 26, 1S66, 
ch. 262, 14 Stat. 251, and of the policy established by 
that statute for the disposition of the Government’s 
mineral lands, which policy did not include scrip entry, 
and, by exchanging his special certificate in 18S0 for 
the 16 subdivisions, he estopped himself and his suc¬ 
cessors in interest to claim that the scrip can be used 
for the acquisition of mineral lands.” 31 

This Conclusion of Law by the trial court was entirely 
unwarranted, outside of the issues presented, and rever¬ 
sible error for the following reasons: 

1. The defense of estoppel was never pleaded in the 
answer of the Secretary, or argued or presented to the 
Court at any time. (J.A., pg. 6.) 

2. An affirmative defense such as estoppel must be af¬ 
firmatively pleaded in the answer. (Fed. Rules of 
Civil Proced., Rule 8(c).) 

31 This conclusion points up to the utter weakness of the Government’s 
position that mineral lands were excluded from the Gerard Act in 1855. 


3. The defense of estoppel was waived by Defendant by 
failing to affirmatively plead the same in liis answer. 
(Fed. Rules of Civil Procedure, Rule 12(b); Carter v. 
Powell, 1U4 Fed. (2) 428; Schmidtke v. Conesa, 141 
Fed. (2) 634.) 

Therefore, this Conclusion is clearly erroneous and must 
be disregarded in its entirety as giving any support or 
credence to the judgment of the trial court, and was re¬ 
versible error. 

Furthermore, there was no evidence in the record or in¬ 
troduced to support the conclusion of estoppel, and ele¬ 
ments or pre-requisites thereof. (J.A., pgs. 1, 6, 9.) 

It takes little argument to show that if the defense had 
been pleaded, it was not supported by the law as Appellee 
well knew, or it would have been pleaded as an affirmative 
defense. The government was fully aware at all times 
that the Special Certificate issued to Wiliam Gerard had 
been exchanged in 1S80 for sixteen Special Certificates, as 
this exchange was pleaded in the complaint and admitted, 
and referred to in the decision of the Department of In¬ 
terior. (J.A., pgs. 3, 8, 15) The exchange was inconse¬ 
quential to Appellant’s basic rights, and the rights of the 
Government, as was so held in the McFarland Case , supra 
(at 483), “The government receives no new consideration, 
and makes no neiv promise or grmt, when the warrant is 
assigned by the soldier, or when actually located by him¬ 
self or his assignee m * V* 

The Secretary has no power to alter or change the in¬ 
tent and meaning of a Congressional grant, or add any ex¬ 
ceptions thereto. In the Stockley Case (at pg. 539), the 
Court held: 

“A change in the practice of the Land Department 
manifestly could not have the effect of altering the 
meaning of an Act of Congress. What the Act meant 
upon its passage it continued to mean thereafter. 
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An exchange of one certificate representing 640 acres 
for sixteen certificates of a smaller denomination but still 
totalling 640 acres, would not, and could not change the in¬ 
tent, purpose, or meaning of the Gerard Act. (J.A., pg. 3) 
A few examples show the fallacy of this conclusion. If 
you change a ten-dollar bill for ten ones, or a certificate of 
stock for ten shares, to ten separate certificates for one 
share each, the net result is the same, i.e., you still have 
ten dollars, or ten shares of stock. 


V. 

Appellant Pleaded and Proved a Cause of Action by a 
Preponderance of the Evidence and it was Prejudicial 
Error for the Trial Court to Dismiss the Complaint. 
(Point 4). 

The fundamental mistake which the Secretary, and the 
trial court made was an attempt to rewrite the Gerard 
Act in light of the circumstances and the law existing in 
1047, thereby totally disregarding the situation as it ex¬ 
isted in 1855 when Congress conferred a vested right upon 
the Gerard grantees in payment of a debt of honor. This 
mistake is unquestionably an honest one, but it ignores the 
dignity and finality of a Congressional grant of the nature 
of the Gerard Act. 

A. The Secretary’s decision and the trial court’s judgment 
are erroneous as a matter of law. 

For the reasons indicated herein, and upon the faith of 
the authorities cited, it is clear that the Secretary’s de¬ 
cision and the judgment of the trial court were and are 
erroneous as a matter of law, and the judgment should 
therefore be reversed, with instructions to issue the Writ. 

It should be noted that in not one instance did the trial 
court in its conclusions of law specifically ratify and ap¬ 
prove the decision of the Secretary. (J.A., Findings 10 
and 11, pg. 36, and the Conclusions of Law 1 to 3 inclusive, 
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pg. 37.) The decision of the Secretary is likewise erron¬ 
eous as a matter of law for the following reasons: 

(a) The Secretary held that the Little Placer had 
been withdrawn by Executive Order 6910 (J.A., pg. 
21). We have shown that this was not the case, and 
the rights of Appellant were protected by the saving 
clause of the withdrawal order. (Appellant’s Brief, 
pg. 45.) 

(b) The Secretary held that the land could not be 
classified as suitable for scrip entry under Section 7 
of the Taylor Grazing Act, as it would unreasonably 
interfere with the Mineral Leasing Act. (J.A., pg. 21.) 
We have shown that the Mineral Leasing Act does not 
apply. (Appellant’s Br., pg. 41), and furthermore, the 
Taylor Grazing Act itself contained a saving clause 
which read as follows: 

“Nothing in this Act shall be construed in any 
way to diminish, restrict, or impair any right which 
has been heretofore or may be hereafter initiated 
under existing law validly affecting the public 
lawls * * * ’’ (Act of June 2S, 1934, c. 865, 43 Stat. 
1269). 

The same principles of law and reasoning apply to the 
saving clause in the Taylor Grazing Act as Executive 
Order 6910. 

Furthermore, the Secretary held in the Santa Fe 
Pacific Case, supra, that because of the saving clause 
no classification was necessary under Section 7 of the 
Taylor Grazing Act “in order to invest the company 
with the right of selection.” 

(c) The Secretary stated in his decision that mineral 
lands in California were not subject to acquisition by 
Gerard scrip selection. (The Secretary said it was 
not necessary to rule as to whether mineral lands in 
other States could be acquired with scrip.) (J.A., pg. 
IS.) We have shown that the Gerard Act was compre¬ 
hensive enough to take minerals, and that minerals 
were not reserved by implication (Appellant’s Br., pg. 
25) and that selection was not restricted by Congress 
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to the State of California. Appellant’s Br., pg. 37.) 
If mineral lands in California were to be declared out 
of bounds, it was for Congress to so declare, not the 
Secretary of Interior. 

The Secretary of Interior as well as the trial court has 
not only misinterpreted the nature of the grant conferred 
on the Gerard grantees and the mandate of Congress, but 
also has distorted and misapplied the meaning and purpose 
of subsequent legislation, totally ignoring the intent of 
Congress and saving clauses. 

Under the rights conferred by the Gerard Act all that is 
necessary to give precision to the title of the Gerard 
grantees is selection (Rutherford v. Greene’s Heirs, supra). 
Having made their selection so far as the Department of 
Interior is concerned, a prima facie case is made for the 
performance of the ministerial act required to give pre¬ 
cision to the vested title. This is clearly the law. In IIart- 
man v. Warren, 70 Fed. 946 (1S95), a controversy arose 
between the owners of Indian scrip and Porterfield scrip 
(comparable to Gerard scrip) as to the ownership of cer¬ 
tain land. The Court held (at pg. 949) as follows: 

“But the scrip, upon its face, entitled Warren to lo¬ 
cate upon public land; and when the entry was made, 
it was prima facie valid, and the lands became appro¬ 
priated.” 

This prima facie case established by Appellant has never 
been overcome, and Appellant upon selection and surrender 
of its certificate, became the equitable owner of the Little 
Placer claim. Payne v. Central Pacific Railway Co., 255 
U.S. 22S, 236, and IPS. e.r rel. Krushnic v. West, 30 Fed. 
(2) 742, 747. 


B. The Secretary of Interior had no Discretion to Exercise 
in the premises and mandamus is the proper remedy." 2 

That mandamus is the proper remedy when the Secre¬ 
tary of the Interior has made a mistake of law cannot be 
questioned, lakes v. Virginia-Color ado Development Cor¬ 
poration, 295 U.S. 639, 646-647 (1935); El Paso Brick Co. 
v. McKnight, 233 U.S. 250 (1913; Payne v. Central Pacific 
Railway Co., supra. As was stated in the El Paso Brick 
Co. Case, supra■ (at 257): 

“ * * * if the Department’s cancellation was based 
upon a mistake of law, its ruling 1 was subject to judicial 
review when properly drawn in question in judicial 
proceedings, inasmuch as the power of the Land Of¬ 
fice is not unlimited nor can it be arbitrarily exercised 
so as to deprive any person of land lawfully entered. 

• • • j? 


As has been shown, the errors at law committed by the 
Secretary were his rulings that the Little Placer could not 
be entered by the Appellant because of the Mineral Leas¬ 
ing Act, Executive Order Xo. 6910, and that mineral lands 
in California were excluded. 

After the Appellant had made its selection and surrend¬ 
ered its certificate under the Gerard Act, there remained 
nothing further for the Secretary to perform other than a 
ministerial duty of approving the selection and issuing the 
patent. Under the circumstances of this case, the Secre¬ 
tary may not exercise his discretion to limit or defeat Ap¬ 
pellant’s rights. Wilbur v. Krusnic , 2S0 U.S. 306; Payne 
v. Central Pacific Railway Co., 255 U.S. 2S8. 

When the Krushnic Case was before the Court of Ap¬ 
peals, the Court ruled on this question in the following 
language (30 Fed. 2d 742, 747 (1929)) : 

32 By rule 81 (b) of the Federal Rules of Civil Procedure, the Writ of 
Mandamus was abolished, and it was provided that relief theretofore available 
by Mandamus may be obtained by apppropriate action under the practice 
prescribed by the new rules. The remedy available under the new rules has 
been held to be governed by the same principles as formerly governed the 
Writ. Sec Eammond v. Hull, 76 App. D. C. 301, 121 Fed 23, 25. 
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“Where the right to a patent has once become vested 
in a purchaser of public lands, it is equivalent, so far 
as the government is concerned, to a patent actually 
issued. The execution and delivery of the patent after 
the right to it has become complete arc the mere min¬ 
isterial acts of the officers charged with that duty. 
Simmons v. Wagner, 101 U.S. 260, 261, 25 L. Ed. 910. 

“ * * * There remains the duty, simply ministerial, 
to deliver the patent to the owner, a duty which, within 
all the definitions, can be enforced by the writ of man¬ 
damus.” (Citing authorities.) 

This case also falls within those cases in which an execu¬ 
tive official has ignored the plain mandate of a Statute, and 
has departed arbitrarily and capriciously from his official 
duty. In Payne v. Central Pacific Railway Co., supra, the 
Supreme Court stated: 

“ * * * the selections are to be made by the grantee, 
not by the secretary of Interior. * * * it (the Statute) 
does not clothe him with any discretion to enlarge or 
curtail the rights of the grantee, nor to substitute his 
judgment for the will of Congress as manifested in the 
granting Act. * * # The rule applicable in such a 
situation is that ‘a person who complies zvitli all of the 
requisites necessary to entitle him to a patent for a 
particular lot or tract, is to be regarded as the equi¬ 
table owner thereofWirth v. Branson, 9S U.S. Il9, 
121; Benson Mining Co. v. Alta Mining Co., 145 U.S. 
428, 432. 

This rule has been applied and enforced where the 
Secretary through an error at law declined to approve 
and give effect to lawful selections • * • • —The 
Court saying that the Secretary could not thus deprive 
the selecting company of ‘rights which became vested 
by its selection of those lands’ 

In the case of U.S. v. California, 332 U.S. 19, at 27, the 
Court in discussing the right of Congress to dispose of pub¬ 
lic lands, stated: 

“ * * # thus, neither the courts nor the executive 
agencies can proceed contrary to an Act of Congress 
in this congressional area of national power.” 


A departmental officer’s view of the law is not binding 
on the Courts. Where the words of a Statute are clear, 
they must prevail, notwithstanding an opposite opinion by 
an officer of a Governmental Department. ( Deming v. 
McClaughey, 113 Fed. 639.) The Secretary’s decision is 
contrary to the mandate of Congress, the intent, purpose, 
and plain language of the Gerard Act, and the law as it 
existed in 1S55 when the Gerard rights vested. It is clearly 
the function of Mandamus to correct such an obvious error. 

CONCLUSION. 

In this situation it is confidently but respectfully submit¬ 
ted, that the judgment of the trial court is erroneous as 
a matter of law, and should be reversed. 

It is further submitted that the Secretary of Interior 
had no discretion in the premises; that he acted contrary 
to law, and exceeded his power and authority in rejecting 
Appellant’s selection; that the Appellant being the equi¬ 
table owner of the Little Placer, the Secretary is under a 
present duty to perform the ministerial act of issuing 
a land patent to Appellant for the Little Placer claim; and 
that this Court in reversing the judgment of the lower 
court should do so with instructions that the Writ issue 
compelling the Secretary to approve Appellant’s selection, 
and issue the patent without mineral reservation. 
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APPENDIX OF STATUTES AND RULES INVOLVED. 

1. Constitution of tlie United States. 

(a) Art. IV, Sec. 3, Cl. 2. 

“The Congress shall have Power to dispose of 
and make all needful Rules and Regulations re¬ 
specting the Territory or other Property belong¬ 
ing to the United States;” 


(b) Amendment V. 


“Xo person shall * * * * be deprived of * * * 
property, without due process of law;” 


2. Act of March 2, 1SS9, c. 381, Sec. 1, 25 Stat, 854, 43 
U.S.C. 700. 


“Xo public lands of the United States, except 
those in the State of Missouri shall be subject to 
private entry.” 


3. Section 2318, R. S. (June 22, 1S74) 

“In all cases lands valuable for minerals shall 
be reserved from sale except as otherwise express¬ 
ly directed by law.” 


4. Executive Order Xo. 6910 (Nov. 26, 1934, 43 C.F.R. 
297.11). 


EXECUTIVE ORDER XO. 6910 

Withdrawal for Classification of All Public Land 

in Certain States 

* • ♦ * * * 


Xow, Therefore, by virtue of and pursuant to the au¬ 
thority vested in me by the act of June 25, 1910 (ch. 
421, 36 Stat. 847), as amended by the act of August 24, 
1912 (ch. 369, 37 Stat. 497), and subject to the condi¬ 
tions therein expressed, it is ordered that all of the 
vacant, unreserved and unappropriated public land in 
the States of Arizona, California, Colorado, Idaho, Mon- 


59 


tana, Nevada, New Mexico, North Dakota, Oregon, 
South Dakota, Utah and Wyoming be, and it hereby is, 
temporarily withdrawn from settlement, location, sale 
or entry, and reserved for classification, and pending 
determination of the most useful purpose to which such 
land may be put in consideration of the provisions of 
said act of June 28, 1934, and for conservation and de¬ 
velopment of natural resources. 

The withdrawal hereby effected is subject to existing 
valid rights. 

This order shall continue in full force and effect un¬ 
less and until revoked by the President or by act of 
Congress. 

Franklin D. Eoosent.lt 

10 a.m. F.S.T. 

November 26, 1934. 


5. Taylor Grazing Act, June 28,1934, c. 865, Sec. 1, 48 Stat. 
1269, as amended June 26, 1936, 49 Stat. 1976; 43 
U.S.C. 315. 


(a) Sec. 315. 

<<**** nothing i n this section and sections 315a- 
315m, 315m, 315o, and 315o-l of this Title shall he 
construed in any way to diminish, restrict, or im¬ 
pair any right which has been heretofore or may 
be hereafter initiated under existing law validity 
affecting the public lands * * * V’ 


6. Mineral Leasing Act, Feb. 25,1920, c. 85, 41 Stat. 437; as 
amended Feb. 7, 1927, c. 66, 44 Stat. 1058 and Aug. 
8, 1946, c. 916, 60 Stat. 950, 43 U.S.C. 181, et seq. 

(a) Section 181 

“Deposits of coal, phosphate, sodium, potassium, 
oil, oil shale, or gas, and lands containing such 
deposits owned by the United States including 
those in national forests, but excluding lands ac¬ 
quired under sections 513-519 of Title 16, and those 
in incorporated cities, towns, and villages and in 
national parks and monuments, those acquired un¬ 
der other Acts subsequent to February 25, 1920, 
and lands within the naval petroleum and oil-shale 
reserves, except as hereinafter provided, shall be 
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subject to disposition in the form and manner pro¬ 
vided bv sections 181-184, 1S5-18S, 189-194, 201, 
202-209, 211-214, 223, 224-22(5, 226d, 226e, 227-229a, 
241, 251, 261-263 of this title to citizens of the 
United States, or to associations of such citizens, 
or to any corporation organized under the laws of 
the United States, or of any State or Territory 
thereof, or in the case of coal, oil, oil shale, or gas, 


to municipalities. Citizens of another country, the 
laws, customs, or regulations of which deny similar 
or like privileges to citizens or corporations of 
this country, shall not by stock ownership, stock 
holding, or stock control, own any interest in any 
lease acquired under the provisions of said sec¬ 
tions.” 


(b) Section 184 


“Xo person, association, or corporation, except as 
herein provided, shall take or hold coal or sodium 
leases or permits during the life of such lease in 
any one State, exceeding in the aggregate acreage 
five thousand one hundred and twenty acres for 
each of said minerals: Provided. That the Secre¬ 
tary of the Interior may, in his discretion where 
it is necessary in order to secure the economic 
mining of sodium compounds leasable under sec¬ 
tions 181, 1S4. 185-188, 189-194, 201, 202-209, 211- 


214, 223. 224-226, 226d, 226e, 227-229a. 241, 251, and 


261-263 of this title, permit a person, association, 
or corporation to take or hold sodium leases or 
permits for up to fifteen thousand three hundred 
and sixty acres in any one State. 


Act of Feb. 25,1920. c. 85, 41 Stat. 447, amended Dec. 11, 
1928, c. 19, 45 Stat. 1019, 43 U.S.C. 261 and 262. 

(a) Section 261 

“The Secretary of the Interior is authorized, under 
such rules and regulations as he may prescribe, 
to grant to any qualified applicant a prospecting 
permit which shall give the exclusive right to pros¬ 
pect for chlorides, sulphates, carbonates, borates, 
silicates, or nitrates of sodium, in lands belonging 


to the United States for a period of not exceeding 
two years: Provided , that the area to he included 
in such a permit shall not exceed two thousand live 
hundred and sixty acres of land in reasonably com¬ 
pact form.” 

(b) Section 262 

“Upon showing to the satisfaction of the Secretary 
of the Interior that valuable deposits of one of the 
substances enumerated in section 261 of this title 
have been discovered by the permittee within the 
area covered by his permit and that such land is 
chiefly valuable therefor, the permittee shall be 
entitled to a lease for any or all of the land em¬ 
braced in the prospecting permit at a royalty of 
not less than 2 per centum of the quantity or gross 
value of the output of sodium compounds and other 
related products at the point of shipment to 
market 

Act of March 3, 1S53, 10 Stat. 244 

(a) Section 7 

“And he it further enacted, That where any settle¬ 
ment, by the erection of a dwelling-house or the 
cultivation of any portion of the land, shall be made 
upon the sixteenth and thirty-sixth sections, before 
the same shall be surveyed, or where such sections 
may be reserved for public uses or taken by private 
claims, other lands shall be selected by the proper 
authorities of the State in lieu thereof, agreeably 
to the provisions of the Act of Congress approved 
on the 20th of May, eighteen hundred and twenty- 
six, entitled ‘An Act to Appropriate Lands for the 
Support of Schools in Certain Townships and 
Fractional Townships, Not Before Provided for,’ 
and which shall be subject to approval by the 
Secretary of the Interior. And no person shall 
make a settlement or location upon any tract or 
parcel of land selected for a military post, or within 
one mile of such post, or on any other lands re¬ 
served by competent authority; nor shall any per¬ 
son obtain the benefits of this Act by a settlement 
or location on mineral lands.” 
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(b) Section 12 

“Provided, That no mineral lands or lands reserved 
for any public* purpose whatever, or lands to which 
any settler may be entitled under the provisions of 
this Act, shall be subject to such selection.” 


9. Act of Mav 5, 1876, c. 91, 19 Stat. 52; as amended Feb. 
25, 1920, c. 85, Sec. 1, 41 Stat. 437; 30 U.S.C. 49. 

“Except as otherwise provided in sections 1S1- 
194, 201, 202-208, 211-214, 223-229, 241, 251, and 
261-263 of this title, within the States of Missouri 
and Kansas deposits of coal, iron, lead, or other 
mineral are excluded from the operation of the 
provisions of sections 22-24, 26-30, 33-35, 37, 39, 
40-42, 47 of this title, and all lands in said States 
shall be subject to disposal as agricultural lands.” 


10. Act of July 26, 1866, c. 262, 14 Stat. 251. 

“Section 1. That the mineral lands of the public do¬ 
main, both surveyed and unsurveyed, are hereby de¬ 
clared to be free and open to exploration and occupation 
of all citizens of the United States, and those whose 
have declared their intention to become citizens, sub¬ 
ject to such regulations as may be prescribed by law, 
and subject also to the local customs or rules of miners 
in the several mining districts, so far as the same may 
not in conflict with the laws of the United States.” 

“Section 2. That whenever any person or association 
of persons claim a vein or lode of quartz, or other rock 
in place, bearing gold, silver, cinnabar, or copper, hav¬ 
ing previously occupied and improved the same accord¬ 
ing to the local custom or rules of miners in the district 
where the same is situated, * * * to enter such tract 
and receive a patent therefor, * # * . ” 

11. Rules of Civil Procedure for District Courts. 

Bvlc 8 (c) 

(a) “(c) Affirmative Defenses. In pleading to a pre¬ 
ceding pleading, a party shall set forth affirmatively 
accord and satisfaction, arbitration and award, assump- 
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tion of risk, contributory negligence, discharge in bank¬ 
ruptcy, duress, estoppel, failure of consideration, fraud, 
illegality, injury by fellow servant, laches, license, pay¬ 
ment, release, res judicata, statute of frauds, statute of 
limitations, waiver, and any other matter constituting 
an avoidance or affirmative defense.” 

Rule 12 (h) 

(b) ‘‘(h) Waiver of Defenses. A party waives all 
defenses and objections which he does not present 
either by motion as hereinbefore provided or, if he has 
made no motion, in his answer or reply, except (1) 
that the defense of failure to state a claim upon which 
relief can be granted, and the objection of failure to 
state a legal defense to a claim may also be made by a 
later pleading, if one is permitted, or by motion for 
judgment on the pleadings or at the trial on the merits, 
and except (2) that, whenever it appears by suggestion 
of the parties or otherwise that the court lacks juris¬ 
diction of the subject matter, the court shall dismiss 
the action.” 

12. For Statutes pertaining to private land grants made 

by Congress between 1844-1840, see Appendix B. 


13. For Public Land Laws, 1850-1855, See Appendix C. 



G4 


APPENDIX A 


33d Congress, Ho. of Reps. 

1st Session. 

Rep. No. 32. 

Joseph Gerard. 


(To accompany bill II. R. Xo. 131) 

January 13, 1S54. 

Mr. Daniel Mace, from the Committee of Claims, made 
the following 

REPORT: 


77/ e Committee of Claims, to whom was referred the 
petition of the heirs of .Joseph Gerard, report: 

That this claim is an old one, and of merit. It is so rarely 
the case that a valid claim against the United States is 
allowed to slumber for upwards of fifty years, that cases 
of that character are entertained by this committee with a 
suspicion, and examined with a carefulness, that shall 
answer as an appropriate substitute for laws of limitation. 
This claim has been most carefully investigated, and its 
justice would seem to be beyond and above a reasonable 
doubt. Joseph Gerard, induced by patriotism, by a love of 
fame, and of that wild and daring adventure so charac¬ 
teristic of the pioneers in a new and free country, and by a 
hope of large rewards, allowed himself, on the 7th of April, 
1792, to be sent out from Fort 'Washington (now the city of 
Cincinnati), by General Wilkinson, as messenger to the 
hostile Indians on the Maumee. So dangerous was this 
service esteemed to be, even by the heroes who entered 
upon it, that Gerard made his will before he went out on his 
mission. It bears date April 4, 1792, and is now of record 
in Cincinnati, Ohio. As was feared by his friends, he was 
murdered by the Indians shortly after he left the white 
settlements. But it is only just that his children shall be 
allowed to state their own case They say: 

“That in the years 1792, and in the spring of that year, 
(as they are informed,) Colonel Hardin, Major Alexander 
Truman and a Mr Freeman (whose Christian name is to 
the memorialists unknown,) at the instance of the govern¬ 
ment of the United States, went out from Fort Washington 


(now Cincinnati) to bear messages of peace from said gov¬ 
ernment to several tribes of hostile Indians, and were ac¬ 
companied by William Smalley, Thomas Flinn, and said 
Joseph Gerard, whom they employed to go with them as 
interpreters and guides. 

‘‘Your mcmoralists arc informed that the said mission 
was regarded as one of extreme peril, and that said inter¬ 
preters and guides were promised a very liberal compen¬ 
sation for their services; but what amount they are not 
advised with certaintv. 

“They further represent that said Hardin, Freeman, and 
Truman, and said Thomas Flinn and Joseph Gerard, were 
killed by the Indians before they had proceeded far on their 
mission; and that William Smalley, who 

2 

was made prisoner, but afterwards escaped from his cap- 
tivitv, was the onlv one of said number who ever returned. 

“Your memorialists further represent, that said Joseph 

Gerard left him surviving his widow, Elizabeth Gerard, 

who died in November, 1807, and three children and heirs 

only, (to wit, your memorialists,) the eldest of said children 

being at the time of their father’s death but five years old, 

and the youngest but six months of age; that the said Joseph 

had no estate from which his children ever derived anv 

* 

benefit but they were left, at the early age above mentioned, 
to struggle with the ills of orphanage and destitution. 

“Your memorialists further beg leave to remind your 
honorable body that the government has long since made 
liberal provision for the families of Colonel Hardin and 
Major Truman, and made payment to William Smalley for 
his services, and in 1805 passed a special act providing for 
the payment to the widow and heirs of Thomas Flinn of the 
sum of five hundred and eighteen dollars, with interest from 
the 15th day of January, 1793; but that no payment or 
compensation has yet been made to the widow or heirs of 
said Joseph Gerard. 

“Your memorialists would, therefore, most respectfully 
urge, that as the said Joseph Gerard rendered the same 
service to the country as did said Thomas Flinn, and lost 
his life upon the same occasion, the justice and generosity 
of Congress will not withhold from them the same amount 
or measure of relief or compensation which has been freely 




accorded to the family of said Thomas Flinn, and of the 
others who perished with him. And your memorialists, as 
in duty bound, will ever pray, <kc. 


“Reese A. P. Gerard, 

“William Gerard, 

“For himself and on behalf of 
“Rachel Blue. 


******* 

From all the foregoing, and from the public documents to 
which reference has been made, the deductions are, that, 
after the defeat of General St. Clair, late in the fall ot 1791, 
President Washington and his cabinet, although without 
any well-grounded hope of success, felt it to be due to 
public opinion in this and other countries to make a well- 
directed, honest, and powerful effort to restore peace be¬ 
tween the whites and Indians, before General Wayne should 
be permitted to reduce the Indians to submission to fair 


9 

terms of peace by force of arms. That, in accordance with 
this wish to defer to public opinion, General Wayne was 
not allowed to march into their country, but was directed 
to suspend military operations until otherwise ordered; 
that instructions were sent lo General Wilkinson, and to 
General Putnam, and to Major Truman, all of the United 
States army, to send out messengers of peace, and also 
earnestly requesting them to go in person, and promising 
to them, and to those whom they should succeed in per¬ 
suading to go alone, or with them, large pecuniary rewards; 
that Major Truman went in person, and took with him 
Colonel Hardin, of Kentucky, and others; that General 
Putnam did not go, nor General WTlkinson, but that the 
latter succeeded in getting Mr. Freeman and Mr. Gerard 
to leave Fort Washington (now Cincinnati) on the 7th of 
April, 1792, on said mission; and that all of the persons 
composing said parties (except, perhaps, a servant) were 
killed and scalped by the Indians shortly after they left the 
fort at Cincinnati. 

• ••*•*• 

Joseph Gerard left his family, consisting of a wife and 
three children, (the youngest but six months old,) very 
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poor and destitute. lie left a small piece of land at Fort 
Washington, which his widow, shortly after his death, and 
after General Wayne’s celebrated victory had compelled 
the Indians to make peace, sold for some small price, and 
moved with her children into the then remote settlements 
now constituting a portion of the flourishing State of 
Indiana. She died shortly after her removal, and left her 
children to all the ills of orphanage, and poverty, and 
want, ever known in border settlements. Hence, of the 
very existence of the claim of their father upon the govern¬ 
ment, the children knew nothing until recently. 

What bargain was made between General Wilkinson, on 
the part of the government, and Joseph Gerard, the com¬ 
mittee have no means of ascertaining. That it was liberal 
towards the daring adventurer, we have every reason to 
suppose; that he confided in the honor of the government 
is evidenced in his not requiring a written statement, at a 
time when he found it necessary to make a will to enable 
his wife to have, in case of his death, legal control over his 
little parcel of land —then of so little, now of such large 
value. This confidence in the willingness and in the ability 
and readiness of the government must not be betrayed: 
the covenant has been sealed with his blood, and laws of 
limitation cannot efface the patriotic and glorious signature. 

The committee have found it difficult to fix upon a suitable 
compensation; but, as the most suitable that occurred to 
them, have concluded to recommend the allowance, to each 
of the three children of Gerard, of a section of land now 
owned by government, and lying in any part of the country 
which, in 1792, composed the Northwest Territory. 
A bill is herewith reported accordingly, and its passage 
recommended. 
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APPENDIX B 

Private Land Grant Acts of Congress (1844-1855)* 

Statutes at Large Title and Summary of Granting Clause** 

1. 6 Stat. 914, An Act for the relief of Henry Newingham. 

June 15,1844 “. . . in the right of William Marshall (of 

the Revolutionary Army) a warrant for the 
bounty land to which the said Marshall would 
be entitled as such soldier . . and on condi¬ 
tions heretofore prescribed for the grant of 
scrip of bounty land” 

2. 6 Stat. 924, An Act for the relief of the heirs of Ebenezer 

June 17, 1844 Moore. 

“. . . under ‘An Act granting bounties in 
land ... to certain Canadian volunteers * . . . 
which warrant may be located on any unap¬ 
propriated land of the United States which 
is subject to private entry.” 

3. 6 Stat. 929, An Act for the relief of the heirs of Chris- 

Junc 17,1844 topher Miller. 

“. . . authorized to enter without charge or 
payment on any vacant or unappropriated 
lands of the United States now subject by 
law to private entry . . .; and that a patent 
shall issue therefor, according to the provi¬ 
sions of the general law.” 

4. 6 Stat 931, An Act for the relief of Mary M. Telfair. 

June 17,1844 

Zi . . . warrants for the bounty lands due to 
privates . . . for Revolutionary .services.” 

5. 9 Stat. 702, An Act for the relief of the widow and heirs 

March 3, 1847 of John B. Chaudonia. 

“. . . authorized to enter, in any land office 
in the State of Indiana, . . . any unappropri¬ 
ated section of public land liable to entry at 
private sale ...” 
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Statutes at Large Title and Summary of Granting Clause. 

6. 9 Stat. 719, An Act for the relief of the legal heirs of 

June 26,1848 John Snyder, deceased. 

. . authorized to enter at the proper land 
office in any of the States and Territories in 
which the same may lie, one hundred and 
sixty acres of land.” 

7. 9 Stat. 729, An Act for the relief of Amzy Judd. 

August 5, 1848 

“A warrant . . . for one hundred and sixty 
acres of land, to be located upon any un¬ 
located land belonging to the United States, 
and now subject to entry.” 

8. 9 Stat. 731, An Act for the relief of Benjamin White. 

August 5, 1848 

“. . . which warrant may be located on any 
quarter section of public land now open to 
private entry.” 

9. 9 Stat. 755, An Act for the relief of Captain Dan Drake 

January 26,1849 Henrie. 

. . land warrants for two sections of land, 
to be located in any land subject to private 
land (italicized) ...” 

10. 10 Stat. 733, An Act for the relief of James W. Camp- 

July 21,1852 bell of Pike County, Missouri. 

“. . . authorized to enter . . . any of the pub¬ 
lic lands, subject to private entry, at one 
dollar and twenty-five cents per acre, lying 
in the district of lands subject to sale at the 
land office at Palmyra, in said State, . . . ” 

* Private Land Grant Acts comparable to tbe Gerard Act are tabulated. 

** (Words enclosed in parentheses are not direct quotations from the text of the Acts.) 
(Italics supplied.) 
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Statutes at Large 

11. 10 Stat. 734, 

August 16,1852 


12. 10 Stat. 743, 

January 13,1853 


13. 10 Stat. 745, 

January 25, 1853 


i 


14. 10 Stat. 767, 

March 3, 1853 


15. 10 Stat. 774, 

March 1, 1854 


Title and Summary of Granting Clause. 

An Act for the relief of Sergeant Leonard 
Skinner. 

“. . . a military bounty . . . land warrant for 
one hundred and sixty acres of land; . . . ” 

An Act for the relief of Sidney S. Alcott. 

“. . . . authorized to enter, within twelve 
months after passage of this act, (specific 
land in Michigan); or in case the same has 
already been entered, then the same quantity 
of land belonging to the United States sub¬ 
ject to entry in said district...” 

An Act for the relief of the widow and or¬ 
phan children of Colonel William K. Mc¬ 
Kee, late of Lexington, Kentucky. 

“Section 2 . . . granted one quarter section 
of land, to be located upon any vacant land 
of the United States, and to be located where 
and in such manner as the President of the 
United States shall direct.” 

An Act for the relief of William II. Wells, 
and others. 

“... a land warrant ... to be located on any 
of the unappropriated lands of the United 
States which have been offered for sale and 
are subject to private entry, at one dollar 
and twenty-five cents per acre.” 

An Act for the relief of Mrs. Elizabeth C. 
Smith of Missouri. 

“. . . a warrant ... of land ... for her 
services as recited in the foregoing section 
of this act.” 






O 
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Statutes at Large 


Title and Summary of Granting Clause. 


16. 10 Stat. 792, 

July 27,1854 


. 17. 10 Stat. 794, 

July 27,1854 


r 18. 10 Stat. 795, 

July 27,1854 


19. 10 Stat. 806, 

August 1, 1854 


20. 10 Stat. 830, 

August 1, 1854 


21. 10 Stat. 816, 

August 3, 1854 


An Act for the relief of Manuel Hernandez. 

“. . . authorized to locate . . . arpens of land 
. . . on any of the public lands in the State 
of Florida, subject to private entry ...” 

An Act for the relief of Ira Baldwin. 

“. . . a land warrant ... to a Canadian vol¬ 
unteer, to be located on any of the unappro¬ 
priated lands of the United States which 
have been offered for sale, and are subject 
to entry; ...” 

An Act for the relief of Joseph Mitchell. 

“. . . for bounty land ... a warrant for such 
land ...” 

An Act for the relief of Gaston T. Raoul. 

“. . . authorized to enter ... on any of the 
public lands of the United States subject to 
entry at private sale; ...” 

Joint Resolution giving one hundred and 
sixty acres of land to Francis M. Grin, of 
Indiana. 

“. . . a land warrant for one hundred and 
sixty acres of land ...” 

An Act for the relief of Mary H. Cushing. 

“. . . a warrant for so much military bounty 
land as the said John Wainright Cushing 
would be entitled to receive were he now 
living.” 


#- 



Statutes at Large 


10 Stat. 820, 
August 4, 1854 


10 Stat. 820, 
August 4, 1854 


24. 10 Stat. 824, 

August 5, 1S54 


10 Stat. 824, 
August 5, 1854 


26. 10 Stat. 825, 

August 5,1854 


Title and Summary of Granting Clause. 

An Act for the relief of Patrick Gass. 

. . a warrant for . . . acres of land, which 
warrant may ... be located on any public 
lands of the United States subject to pri¬ 
vate entrv.” 

An Act for the relief of the legal repre¬ 
sentatives of John Rice Jones, deceased. 

“. . . authorized to locate . . . any of the 
public lands which shall have been offered at 
public sale, and may be subject to private 
entry: . . . Provided always, that no loca¬ 
tion shall be made upon mineral land or 
lands reserved for the use of schools, or for 
military purposes.” 

An Act for the relief of A. S. Laughery. 

“. . . a land warrant for such an amount of 
acres ... as he would have been entitled 
to under existing laws if he had served the 
same time in the Army of the United States 
in said war (served in Mexican War with 
United States Army in Mexico).” 

An Act for the relief of the legal heirs of 
Benjamin Metoyer. 

“. . . authorized to enter . . . acres of land, 
out of any public lands belonging to the 
United States.” 

An Act for the relief of Lloyd Dorsey, and 
others. 

“. . . authorized to enter at the proper land 
office in said State (Missouri), at the mini¬ 
mum price of the public lands (a specific 
piece of land); . . . (similarly for use of 
heirs of deceased) Provided: no prejudice 
to other claims).” 
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Statutes at Large 

* 27. 10 Stat. 826, 

August 5, 1854 


► 28. 10 Stat. 849, 

February 10, 1855 


29. 10 Stat. 852, 

February 13,1855 


30. 10 Stat. 858, 

February 28,1855 


31. 10 Stat. 867, 

March 3, 1855 


32. 10 Stat. 871, 

March 3, 1855 


• • • 
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Title and Summary of Granting Clause. 

An Act for the relief of Henry Lewis and 
Moses Petet, or Clinton Count}", Indiana. 

“. . . authorized to enter . . . land, out of 
any lands subject to private entry, at any 
land office in the United States, or the ter¬ 
ritories thereof ...” 

An Act for the relief of the heirs of Joseph 
Gerard. 

“. . . permitted to enter . . . one section of 
the public lands ...” 

An Act granting bounty land to Cornelius 
Coffey. 

“. . . directed to issue ... a land warrant 
for ... acres of land ...” 

An Act granting bounty lands to Susan 
Palmer. 

“. . . authorized to issue ... a land war¬ 
rant certificate for ... acres of land ...” 

An Act for the relief of James Holsin. 

“. . . authorized to enter . . . acres of any 
of the public lands of the United States sub¬ 
ject to private entry at the rate of one dol¬ 
lar and twenty-five cents per acre;...” 

Joint Resolution for the relief of John 
Dugan. 

“. . . a bounty . . . land warrant for . . . 
acres of land.” 

# # • • • 


i 





28th Congress, 
2d Session. 
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H. R. 644. 


(Report No. 174) 


February 25, 1845. 

Read, and committed to a Committee of the Whole House 

tomorrow. 


Mr. Thos. Smith, from the Committee of Claims, reported the 
following bill: 

A BILL 

For the relief of the heirs of Joseph Gerard. 

1 Be it enacted by the Senate and House of Representatives 

2 of the United States of America in Congress assembled. That 

3 Reese A. P. Gerard, William Gerard, and Rachael Blue, (for- 

4 merly Rachael Gerard), the only children and heirs of Joseph 

5 Gerard, a messenger of the United States to the Indians, who 

6 was killed in seventeen hundred and ninety-two, be, and they 

7 are hereby, permitted to enter, each one of them, one section 

8 of the public lands, without the payment of any consideration 

9 for said three sections, according to the public surveys hitherto 

10 made in the States of Ohio, Michigan, Indiana, and Illinois; said 

11 three sections of land being in full payment for the patriotic ser- 

12 vices of said Joseph Gerard, and in accordance with the spirit of 

13 the inducements authorized by President Washington to be held 

14 out to such persons as would consent to carry a message from 

15 Fort Washington, (now Cincinnati,) in seventeen hundred and 

16 ninety-two, to the hostile Indians of the then northwest territory. 


30th Congress 
1st Session 


H. R.Ill 


iO 


In the Senate of the United States 


May 29, 1848. 

Read twice, and referred to the Committee of Claims. 


An Act 

For the relief of the heirs of Joseph Gerard. 

1 Resolved by the Senate and House of Repre- 

2 sentativ-es of the United States of America in Congress 

3 assembled. That Reese A. P. Gerard, William Gerard, 

4 and Rachel Blue, formerly Rachel Gerard,) the only child- 

5 ren and heirs of Joseph Gerard, a messenger of the United 

6 States to the Indians, who was killed in seventeen hundred 

7 and ninety-two, be, and they are hereby, permitted to en- 

8 ter, each one of them, one section of the public lands, 

9 without the payment of any consideration for said three 

10 sections, according to the public surveys hitherto made in 

11 the States of Ohio, Michigan, Indiana, and Illinois, upon 

12 any land subject to private entry; said three sections of 

13 land being in full payment for the patriotic services of said 

14 Joseph Gerard, and in accordance with the spirit of the 

15 inducements authorized by President Washington, to be 

16 held out to such persons as would consent to carry a mes- 

17 sage from Fort Washington, (now Cincinnati,) in seventeen 

18 hundred and ninety-two, to the hostile Indians of the then 

19 northwest territory. 

Passed the House of Representatives: May 26, 1948. 


Attest: 


Tho. J. Campbell, Clerk 
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APPENDIX C 

i Public Land Acts (1850-1855) * 

Statutes at Large Title and Sections of the Act re Congressional 

Policy of Reservation of Mineral Land** 

1. 9 Stat. 472, An Act to reduce the minimum Price of the 

September 26,1S50 Mineral Lands in the Lake Superior Dis¬ 
trict in Michigan, and the Chippawa Dis¬ 
trict in Wisconsin. 

“ . . . the mineral lands . . . shall be offered 
for public sale in the same manner and be 
subject to the same minimum price, and the 
same rights of preemption as the other pub¬ 
lic lands of the United States.” 

2. 9 Stat. 496, An Act ... to make Donations to Settlers of 

September 27,1850 the said Public Lands (in Oregon). 

“Sec. 5—That no mineral lands shall be 
located or granted under the provisions of 
this Act.” ' 

“Sec. 1-1—That no mineral lands . nor lands 
reserved for salines, shall he liable to any 
claim under and by virtue of the provisions 
of this act; ...” 

3. 9 Stat. 519, An Act to enable the State of Arkansas and 

September 28,1850 other States to reclaim the “Swamp 

Lands” within their limits. 

(The benefits of this Act were to be conferred 
upon all States in which swamp lands and 
overflowed lands might he situated at that 
time). 

(There is no reference to mineral lands in 
this Act). 
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Statutes at Large Title and Sections of the Act re Congressional 

Policy of Reservation of Mineral Land* ** 

4. 9 Stat. 519, An Act granting Bounty Land to certain Offi- 

September 28, 1850 cers and Soldiers who have been engaged 

in the Military Service of the United 
States. 

(Military personnel (or their widows or 
children) who served in the war with Great 
Britain (1812), Indian Wars (since 1790), 
and officers who served in the late war with 
Mexico granted a military land bounty). 

“ ... a certificate or warrant . . . for . . . the 
land . . . may be located ... at any land office 
of the United States, in one body and in con¬ 
formity to the legal subdivisions of the pub¬ 
lic lands, upon any of the public lands in such 
district then subject to private entry; . . . ” 

5. 9 Stat. 631, An Act to ascertain and settle the private 

March 3, 1S51 Land Claims in the State of California. 

Sec. 1 (A commission constituted). 

Sec. 8 (Claimants of land by virtue of right 
from the Spanish or Mexican government to 
present their claims). 

“Sec. 13—All lands the claims to which 
shall not have been presented . . . within two 
years . . . shall be considered as part of the 
public domain of the United States; . . . ” 

(There is no reference to, nor provision re, 
mineral lands). 

* Certain minor Acts (and extensions of prior Acts) have been omitted, if no reference 
■was made to minerals therein. 

** (Words enclosed in parentheses are not direct quotations from the text of the Acts.) 
(Italics supplied.) 




Statutes at Large 


10 Stat. 3, 
March 22, 1S52 


10 Stat. 7, 
May 27,1852 


10 Stat. 7, 
May 27,1852 


10 Stat. 8, 
Juno 10, 1852 


Title and Sections of the Act re Congressional 
Policy of Reservation of Mineral Land** 

An Act to make Land Warrants assignable, 
and for other Purposes. 

“. . . All warrants for military bounty lands 
. . . , and all valid locations of the same . . . 
to be assignable, by deed or instrument of 
writing . . . when said warrant shall be lo¬ 
cated on lands which are subject to entry at 
a greater minimum than one dollar and 
twenty-five cents per acre (the United States 
to be paid the difference in cash between this 
figure and the value of the land located on). 

(There is no direct reference to mineral lands 
therein). 

An Act to relinquish to the State of Iowa the 
Lands reserved for Salt Springs therein. 

(There is no reference to mineral lands there¬ 
in). 


An Act (granting the Right of Pre-emption 
to settlers on certain lands in Wisconsin). 

(There is no reference to mineral lands there¬ 
in). 


An Act granting the Right of Way to the 
State of Missouri, and a portion of the 
Public Lands, to aid in the Construction of 
Certain Railroads in said State. 

Sec. 2 (That any and all lands heretofore 
reserved to the United States by anv Act of 
Congress, or in any other manner—in which 
case the right of way only shall be granted 
(if necessary for the route of the railroad)). 


(There is no reference to mineral lands there- 
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Statutes at Large Title and Sections of the Act re Congressional 

Policy of Reservation of Mineral Land** 

10. 10 Stat. 14, An Act (to make up a deficiency in a prior 

July 12,1852 grant of land for tlie use of the State Uni¬ 

versity in Indiana). 

(There is no reference to mineral lands there¬ 

in). 

“ . . . said lands (to) be selected, under the 
direction of the Governor of the State, from 
anv land now in market in said State be- 
longing to the United States ...” 

11. 10 Stat. 14, An Act to release from Reservation, and re- 

July 13,1852 store to the Mass of Public Lands, certain 

lands in the State of Arkansas. 

(Undisposed of lands reserved in Arkansas 
for bounties for War of 1812 to be sold). 

“Sec. 3 . . . all . . . warrants which have 
not been satisfied, may be located on any of 
the public lands subject to private entry at 
the time of the location of the same.” 

(There is no reference to mineral lands 
therein). 

12. 10 Stat. 158, An Act (to amend the Oregon Act of Septem- 
February 14, 1853 ber 27, 1850 making Donations to the Set¬ 
tlers of the Public Lands). 

“Sec. 7—That from and after the first of 
April, 1855, all public lands (except those 
surveyed and not claimed under the original 
Act), or reserved for public uses by law, or 
order of the President, and excepting also 
mineral lands, shall be subject to public sale 
and private entry as other public lands of 
the United States; ...” 
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Statutes at Large Title and Sections of the Aet re Congressional 

Policy of Reservation of Mineral Land** 

13. 10 Stat. 244, An Act to provide for the Survey of the Pub- 

March 3, 1S54 lie Lands in California, the granting of 

Pre-emption Kights therein and for other 
purposes. 

“Sec. 2—That none other than township 
lines shall be surveyed (not including private 
claims necessary to complete the surveys of 
the public lands as provided previously) 
when the lands are mineral or are deemed 
unfit for cultivation; ...” 

“Sec. 6—That all the public lands in the 
State of California (except those herein 
granted for public schools, or appropriated 
under this Act, or reserved by competent au¬ 
thority), and excepting also the lands claimed 
under anv foreign grant or title and the 
mineral lands, shall be subject to the pre¬ 
emption laws of fourth September, 1841... ” 

“Sec. 12—(Grant to California for a Uni¬ 
versity). That no mineral lands, or lands re¬ 
served for any public purpose whatever . . . , 
shall be subject to such selection. 

Sec. 13 (A like reservation in a grant to 
California for public buildings). 

The Act for the Settlement of Land Claims 
in California 

and 

The Bounty Land Act were continued by Acts 
(which contained no reservations of mineral 
lands). 

15. 10 Stat. 274, An Act to establish additional Land Districts 

April 12, 1S54 in the Territory of Minnesota. 

“That the President is authorized to cause 
the public lands in said districts, with the 
exceptions of such as have been or may be 


14. January 18,1854 
(and January 10, 
1855) 

February 8,1854 
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Statutes at Large Title and Sections of the Act re Congressional 

Policy of Reservation of Mineral Land** 

reserved for other purposes, to be exposed 
to sale in the same manner and upon the 
same terms and conditions as the other pub¬ 
lic lands of the United States.” 


1G. lOStat. 309, 
July 22,1854 


17. 10 Stat. 345, 

August 3,1854 


18. 10 Stat. 574, 

August 4,1854 


An Act to establish the offices of Surveyor- 
General of New Mexico, Kansas and Ne¬ 
braska, to grant Donations to actual Set¬ 
tlers therein, and for other purposes. 

(An Act to encourage settlement of these 
States by granting land to those citizens who 
will actually settle and cultivate the land for 
four years.) 

“Sec. 4—That none of the provisions of 
this act shall extend to mineral or school 
lands, saline, military or other reservations, 
or (lands not used for agriculture) ...” 

An Act to authorize the State of Wisconsin 
to select the residue of the Lands—for the 
improvement of the Fox and Wisconsin 
Rivers. 

(There is a limitation to land subject to pri¬ 
vate entry at one dollar and twenty-five cents 
per acre). 

An Act to Graduate and Reduce the Price of 
the Public Lands to actual Settlers and 
Cultivators. 

(Public Lands on the market and not sold for 
ten years and upwards reduced in price). 

“ . . . This section shall not be so construed 
as to extend to lands reserved to the United 
States, in acts granting lands to States for 
railroad or other internal improvements, or 
to mineral land held at over one dollar and 
twenty-five cents per acre.” 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,187 


West Coast Exploration Company, a corporation, 

Appellant, 


v. 

Oscar L. Chapman, Secretary of the Interior, Appellee. 


On Appeal from a Judgment of the United States District 
Court for the District of Columbia 


SUPPLEMENTAL BRIEF OF APPELLANT 

Comes Now the appellant, and by leave of Court, files 
this Supplemental Brief. 


I. 

QUESTION PRESENTED 

During the oral argument of this cause a question arose 
for the first time as to the jurisdiction of the Court, i.e., 
whether the Appellant’s action was a suit for relief against 
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tlie Government, over which the Court, in the absence oi 
consent, had no jurisdiction. 

Appellant submits on the faith of the following author¬ 
ities, that the Court has jurisdiction over this cause, and 
that Appellant's action is not a suit against the Government, 
and therefore prohibited upon the grounds of sovereign 
immunity, but rather is a suit for relief against an official 
of the Government who has acted beyond his statutory 
powers and unconstitutionally. 

II. 

ARGUMENT 

(A) Relief Requested by Appellant and Pleadings 

The relief requested by Appellant in its complaint was 
I tea-fold: First. it requested that a writ or order be issued 
directing the Secretary of Interior to approve Appellant’s 
selection of the Little Placer, made under and pursuant to 
the Gerard Act, and second, that the Court issue a writ or 
order directing the Secretary of the Interior to issue a land 
patent to Appellant for the Little Placer. 

The Appellant pleaded in its complaint that Congress 
pursuant to the power vested in it by the Constitution, 
passed a special Act for the relief of the heirs of Joseph 
Gerard on February 10, 1S55, (10 Stat. 849), and quoted 
provisions of the Statute as the basis of its legal rights. 
Appellant alleged that pursuant to the Gerard Act, the 
Department of Interior issued to William Gerard, Appel¬ 
lant's predecessor in interest, Certificate Xo. 2 for one sec¬ 
tion of public lands. That thereafter said certificate was 
exchanged by William Gerard for sixteen special certifi¬ 
cates, each certifying the right to enter l/16tli of a section 
of public lands. That on March 14, 1947, Appellant selected 
tlie Little Placer in part satisfaction of its rights under 
Gerard special Certificate Xo. 2, Subdivision Xo. 6, and 
filed said selection in the Bureau of Land Management of 




3 


Los Angeles, California, and surrendered its certificate. 
Appellant ’s selection was thereafter rejected by the Depart¬ 
ment of Interior, and Appellant alleged that the rejection 
of its selection was contrary to and in violation of the Ge¬ 
rard Act, thereby affecting Appellant’s legal rights. Ap¬ 
pellant also charged that the Department of Interior acted 
arbitrarily and exceeded its authority contrary to an Act 
of Congress, by adding or reading in words not contained 
therein, viz: “non-mineral in character”, “curtailed the 
rights of a Congressional donee”, and “substituted its 
judgment for the will of Congress”. Appellant also alleged 
that the Secretary in rejecting the selection refused to dis¬ 
charge a purely ministerial duty imposed upon him by 
law, and that Appellant had exhausted its administrative 
rights. (J.A. pgs. 2 to 0 incl.) In substance Appellant 
alleged in its complaint that the action of the Secretary was 
not the action of the sovereign, but was outside of his 
delegated authority and contrary to enactments of Con¬ 


gress. 

It is submitted that the pleadings in this case cast this 
action within the recognized exceptions permitting an action 
for specific relief against a governmental official. 


(B) The Secretary Acted Beyond His Statutory Authority, 
and Lacks Any Authority in the Premises. 

It is submitted that this cause falls within the recognized 
exception, that where injury is caused by an official acting 
beyond any authority delegated to him, that such action is 
not the action of the sovereign, and therefore relief will lie. 
(Larson y. Domestic X Foreign Commerce Corporation, 337 
US S62; Seiden v. Larson, 1SS Fed (2nd) 661; American 
Dredging Company v. Cochrane, 190 Fed (2nd) 106; Payne 
v. Central Pacific Railroad Company, 255 U S 228; and Santa 
Fe Railroad Company v. Fall, 259 US 197). These cases 
deserve special comment as will be hereinafter noted. 

The Court in the Larson Case held: 
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“There may be, of course, suits for specific relief 
against officers of the sovereign which are not suits 
against the sovereign.” (pg. 689) * * * “Where the 
officer's powers are limited by Statute, his actions be¬ 
yond those limitations are considered individual and 
are not sovereign actions. The officer is not doing the 
business which the sovereign has empowered him to do, 
or he is doing it in a way which the sovereign has 


forbidden." (pg. 689) 

“The action of an officer of the sovereign (by a hold¬ 
ing, taking, or otherwise legally affecting the Plaintiff’s 
property) can be regarded as so illegal as to permit a 
suit for specific relief against the officer and as an 
individual only if it is not within the officer’s statutory 
powers, or, if within those powers, only if the powers, 
or their exercise in the particular case, are constitu¬ 
tionally void." (pg. 699) “These two types have fre¬ 
quently been recognized by this Court as the only ones 
in which a restraint mav be obtained against the con- 
duct of government officials, (pg. 690) * * * It is 

equally applicable to a Federal officer acting in excess 
of his authority, or under an authority not validly 
conf erred.' ,y '(pg. 691) (Italics added) 


In the Larson Case the respondent, unlike the Appellant 
in this case, was proceeding against a government official 
under the theory of a tortuous taking or holding. The 
Court refused to accept this theory as an exception to the 
general rule of government immunity, and stated that the 
respondent did not contend that it fell within either of the 
two recognized exceptions noted above. 


(1) Tiie Gerard Act Does Xot Confer Any Authority, or 
Discretion on the Secretary, or Govern His Performance. 

The Gerard Act is not the same type of a statute as the 
Willis Act as discussed in Chotard v. Pope, 12 Wheat. 586, 
and is legally and factually distinguishable as pointed out 
in Appellant's Reply Brief (pgs. 9, 10, 11, and 12). 

Congress has the sole and exclusive power and right to 
dispose of the public lands (App. Br. pg. 11), and as was 
stated in United States v. California , 332 US 19, at 27: 
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“Tims, neither the courts nor the executive agencies 
can proceed contrary to an act of congress in this con¬ 
gressional area of national power.” (Italics added) 


It was for Congress to declare mineral lands out of 
bound, and not the Secretary. (J.A. IS). 

Unlike the Willis Act construed in the Chotard Case, no 
power or authority, or discretion of any kind is delegated 
by Congress in the Gerard Act to the Secretary, nor does 
the Gerard Act govern his performance in any manner. 
The Statute involved in this case is therefore different from 


the Statute involved in the Larson Case, wherein admittedly 
the War Assets Administrator was empowered to admin¬ 
ister a general sales program (pg. 691). In the Seiden 
Case the court pointed out that the Administrator was 
granted by Congress broad powers to determine the best use 
for the property, and to classify it accordingly. In the 
American Dredging Case the Court also pointed out that 
specific authority was delegated by Congress to the members 
of the Maritime Board and the Secretary of the Xavy to 
dispose of the property in question. 

The Payne Case (heretofore relied on by Appellant) was 
cited with approval by the Supreme Court in the Larson 
Case , as falling within the exception that specific relief will 
lie in connection with property injured by officers of the 
sovereign acting beyond their statutory powers (pg. 698). 

In the Payne Case, an action was filed against the Secre¬ 
tary to enjoin the cancellation of a selection of lands under 
a railroad grant. The same principles of law would apply 
to a rejection. 

The identical question as herein presented was beore the 
Court in the Payne Case, and was resolved in favor of the 
congressional grantee. The Court stated (pg. 238): 


“We are asked to sav that this is a suit against the 
United States, and therefore not maintainable without 
its consent, but we think the suit is one to restrain the 
Appellants from cancelling a valid indemnity selection 
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tliroui»’li mistaken conception of their authority, and 
thereby casting a cloud on Plaintiff’s title.” 

The Court also held: 

“The selections are to be made by the grantee, not 
by the Secretary of Interior. True, the Act provides 
that tliev shall be made under the Secretary’s direction, 
but this merely applies to them the general rule, an¬ 
nounced in Revised Stat. Sections 441, 453, 247S (Comp. 
Stat. Sections 681, 689, 5120), that the administrative 
execution of all public land laws is to be under his 
‘supervision’ and ‘direction’ * # but of course it does 
not clothe him with any discretion to enlarge or curtail 
the rights of the grantee, nor to substitute his judgment 
for the will of Congress as manifested in the granting 
Act.” (Italics added.) 

Certainly the Secretary in refusing to recognize Appel¬ 
lant’s selection of the Little Placer, and rejecting the same, 
is casting a cloud on Appellant’s title contrary to an Act of 
Congress, and contrary to its will. 

In Iowa v. McFarland, 110 US 471, at 482, the Court said, 

“The selection of the land which first determines the 
state where it is to be taken up is the act, not of the 
government, but the holder of the warrant.” 

In the American Dredging Case the Court pointed out, 
page 100: 

“A recognized exception to the foregoing specific 
relief ‘rule’ is where the alleged injury is caused by 
officials acting bevond the statutory authority delegated 
to them” (citing Larson Case) * * * “This means an 
entire lack of such authority and not simply an error 
in the exercise of authority.” 

Xo authority whatsoever was delegated to the Secretary 
in the Gerard Act. Therefore, the Secretary under the 
Gerard Act has no power or discretion in the premises, and 
the acts that the Court is requested to compel the Secretary 
to perform are purely ministerial acts. 
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(2) The Gerard Act is not a Sale of Public Property. 

Appellant contended that under the Gerard Act it re¬ 
ceived a grant in praesenti, and all that was required to 
give precision to the title was selection, ( Rutherford v. 
Greene’s Heirs, 15 US 196, and cases cited App. Br. 12, 13, 
and 14) and that the grant was made by the Government at 
the time of the Act and the issuance of the original certifi¬ 
cate in 1S55. (Reply Br. of App. pg. 22), and that when 
Appellant selected the Little Placer it was not purchasing 
any property from the Government, i.e., land granted for 
military services has never been treated as sold. (loica v. 
McForland, supra ) 

Therefore the Seiden and American Dredging Cases are 
distinguishable, as these cases involve the sale of property 
admittedly owned by the Government. This distinction was 
pointed out by Justice Douglas in his concurring opinion in 
the Larson Case, wherein he stated, “that the principles 
announced by the Court are the ones which should govern 
the selling of government property. Less strict application 
of those principals would cause intolerable interference 
with public administration.” This distinction was also 
pointed out by the above entitled Court in the American 
Dredging Case. (pg. 108) Strict construction is not called 
for under the doctrine of the Larson Case. 

In the Payne Case, the Court said at pg. 234: 

“It is not questioned that, had the selection been 
reached for consideration before the withdrawal, it 
would have been the duty of the Commissioner and the 
Secretary to approve it and pass the lands to patent ; 
nor that, if the withdrawal he not an obstacle, it still 
is their duty to do so. But it is insisted that so long as 
the selection was without the Secretary’s actual ap¬ 
proval, it gave no right as against the government, and 
that the withdrawal made while it was as yet unappro¬ 
priated became a legal obstacle to its approval. In 
this there is an obvious misconception of the office and 
the effect of the selection, and the misconception is 
particularly shown in the briefs for the Appellants, 
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where the selection is treated as only a preliminary 
land application or filing. Counsel there say: ‘What 
is the effect then of a mere filing of an indemnity 
selection? Its only effect we submit, is to give the 
selector a preference right to the land as against 
one tendering a filing thereafter.’ (The same type 
of argument is made by the Appellee in this case, 
that is, that all that was granted bv the Gerard 
Act was permissive right to enter. (Appellee’s 
Br. pg. 6). Rightfully speaking, the selection is not to 
be likened to the initial step of one who wishes to obtain 
the title to public land by future compliance with the 
law, but rattier to the concluding step by one who by full 
compliance has earned the right to receive the title/’ 
(Italics added). 

This case does not fall within the holding of the Seiden 
Case . that relief will not be granted by “ordering the cessa¬ 
tion of the conduct complained of’" where it concerns the 
“disposition of unquestionably sovereign property”. 

Appellant contends, that having complied with the terms 
of the Gerard Act, it became the equitable owner of the 
Little Placer upon its selection in 1947, under a grant made 
by Congress in 1855. '(Payne Case and App. Br. pg. 56). 
It was alleged and admitted that Appellant complied with 
all rules and regulations in making its selection. (J.A. 
4, 9) 


(3) The Government is not Being Compelled to Take 

Any New Action. 

As pointed out in the Larson Case, an instance may arise 
where there is compulsion against the sovereign, although 
an action is directed against an individual officer, or as said 
in the Seiden Case, the ordering of the cessation of the con¬ 
duct complained of will require affirmative action by the 
sovereign. These exceptions don’t apply to the instant 
cause. 

The Government willingly passed the Gerard Act in 1855, 
and whatever rights were granted under this Act are now 
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vested. The grant lias already been made by Congress. 
(Point (A) (2)) Xo affirmative action by the Government 
of any kind at this late date is now necessary or required. 
Appellant requests that the Secretary be ordered to approve 
Appellant’s selection. All that this requires if granted by 
the Court, is a notation on the tract books of the Depart¬ 
ment of Interior, pertaining to the property in question, 
that the land was selected by Appellant under the Gerard 
Act. This would remove the cloud cast on Appellant’s 
title bv the Secretary’s action outside of his autlioritv. 

V * * 

This is a ministerial act. An order directing the issuance 
of a patent is merely confirmatory, and no affirmative act, 
other than a purely ministerial act of the Secretary is re¬ 
quired. As was held in the Payne Case , 

“Where the right to a patent has once become vested 
* * * it is equivalent , as far as the government is con¬ 
cerned, to a patent actually issued .” (italics added). 

It cannot be said that the government is now being com¬ 
pelled to do something which it did agree to do and 
actually did in 1855, and which in law is recognized as an 
actuality. 

(4) The Gerard Act Being; a Special Act is an Exception 

to a General Act. 

The Gerard Act, being a special act would be controlling 
if there was any conflict between Executive Order 6910, the 
Taylor Grazing Act, and the Mineral Leasing Act (App. 
Br. pg. 42). 

There is nothing whatsoever in Executive Order 6910 
(C. F. K. 297.11) which vests any discretion or delegates 
any authority to the Secretary, and as pointed out this 
order contained a saving clause. It is clear that the Secre¬ 
tary exceeded any authority delegated to him, in rejecting 
Appellant’s selection by relying on Executive Order 6910 
(J.A. pg. ‘21), and exceeding his authority by totally dis¬ 
regarding the saving clause in the Executive Order, even 
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contrary to his opinion in Santa Fe Pacific Railroad Cotn- 
pan y. 56 L. D. 376 (1938). 

Appellant contends that the Gerard Act controls and the 
Gerard Act standing by itself must govern the jurisdic¬ 
tional question. Assuming for the sake of argument only, 
that the Tavlor Grazing Act can be engrafted onto the 
Gerard Act (which Appellant does not concede), the Taylor 
Grazing Act (43 USCA 315) gives the Secretary no power 
to act as he did. (See Santa Fc Pacific Case, supra). 

The Tavlor Grazing Act contains this saving clause: 


“Nothing in this section and sections 315a - 315m 
* * * shall he construed iu any way to diminish , restrict, 
or impair any right which has been heretofore or may 
be hereafter initiated under existing law validly affect¬ 
ing the public lands * * (Italics added) 


This was an expressed mandate and instruction to the Sec¬ 
retary by Congress to respect prior grants such as the 
Gerard Act, and assuming for argument the right to classify 
lands for Gerard scrip under the Taylor Grazing Act as 
amended June 26, 1936, 43 USCA 315f, he exceeded his 
right and power as delegated to him by Congress, by 
refusing to respect or recognize the rights of Appellant, 
and not only diminishing and impairing those rights, but 
destroying them. The Secretary had the plain duty to 
allow and recognize these rights. Even under this situa- 
tion the Secretary exceeded his authority. 

The Mineral Leasing Act of 1920 does not affect the rights 
of Appellant (App. Br. pg. 41 and admitted by Appellee, 
App. Reply Br. pg. 6), yet the Secretary ruled that he could 
not classify the Little Placer for Gerard scrip, since this 
would interfere with its leasing under the Mineral Leasing 
Act, a general act. (J.A. pg. 21) Thus, the Secretary ex¬ 
ceeded his authority, as the Mineral Leasing Act gave him 
no rights or authority to repudiate a Congressional grant, 
or even act in connection therewith. 


I 



11 


(C) The Action of the Secretary is Constitutionally Void 

as to Appellant. 

A further and additional ground exists as to whv the 
Court has jurisdiction, that is, the exercise by the Secretary 
of classification powers under the Taylor Grazing Act, is 
constitutionally void as to Appellant in any event. 

Appellant has previously raised the constitutional ques¬ 
tion (App. Br. pg. 48), i.e., Appellant is being deprived of 
its property without compensation contrary to the Fifth 
Amendment of the Constitution. This situation is brought 
into even more “bolder relief” by the judgment of the trial 
Court, which engrafted on the Gerard Act, contrary to rules 
of statutory construction, several other general laws, passed 
after the Gerard Act. (J.A. pg. 37). 

From the broad nature of the savings clause in the Taylor 

Grazing Act, it is crystal clear that Congress never intended 

the result which the Secretary has now caused to Appellant. 

Congress said in the Taylor Grazing Act that nothing 

therein contained shall l>e construed to diminish, restrict, 

or impair any right existing under laws affecting the public 

lands. The Secretary’s action was contrarv to the will of 

• * 

Congress. 

The Secretary in effect, by rejecting Appellant’s selection 
of the Little Placer contrary to the provisions of the Execu¬ 
tive Order and the Taylor Grazing Act, as applied to Ap¬ 
pellant, would be unconstitutional. To apply these acts to 
the Appellant as was done by the Secretary would be to 
deprive it of its property without compensation. This was 
so held in the Payne Case in connection with an Executive 
Order withdrawing certain lands for a power site, the Court 
stating: 

“To apply the Act to the lands in question, lawfully 
earned and selected as they were, would work such an 
interference with private rights as plainly to require 
that it be construed as not including them.” 

Thus, Appellant’s cause would also fall within the second 
exception noted by the Supreme Court in the Larson Case, 
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that an action will lie against an officer of the sovereign if 
the powers or the exercise of the powers in the particular 
case are constitutionally void. See also: Santa Fe Railroad 
Company. Supra; T1 ’orA* v. Louisiana, 269 US 250; U. S. v. 
Northern Pacific Railway Co., 256 U.S. 51, 211 U.S. 317. 

III. 

CONCLUSION 

It is submitted that the above entitled Court has jurisdic¬ 
tion of this action for the reasons indicated herein, and as 
stated by this Court in the Seidcn Case, the Court should 
therefore decide whether the interest of Appellant “is such 
as to entitle him to judicial protection against the conduct 
of which he complains, on the part of the individual Defend¬ 
ant he has sued.” 

It is further submitted that since the Appellant became 
the equitable owner of the Little Placer, that it is entitled 
to the two-fold relief requested. 

Respectfully submitted, 

Ray L. Jenkins, 

John W. Nairn, and 
Edward D. Nf.uhoff, 

by Edward D. Xeuhoff, 

Attorneys for Appellant. 

Certificate of Service 

Service of two copies of Appellant's Supplemental Brief 
in the above entitled cause is hereby accepted and acknowl¬ 
edged this-day of March, 1952. 


Attorney for Appellee 


Attorney for Amicus Curiae 
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BRIEF FOR APPELLEE 


OPINION BELOW 

The opinion of the district court (Jt. App. 25) is not re¬ 
ported. 

JURISDICTION 

This action was instituted by appellant against the Secre¬ 
tary of the Interior seeking relief in the nature of manda- 
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mus compelling the Secretary to approve selection of cer¬ 
tain lands owned by the United States (Jt. App. 2-G). 
Jurisdiction of the district court is asserted under 11 D. C. 
Code, sec. 306 (Br. 2). Judgment dismissing appellant’s 
complaint was entered on July 11, 1931 (Jt. App. 38). 
Notice of appeal was filed on August 7, 1951 (Jt. App. 39). 
The jurisdiction of this Court rests upon 28 U. S. C. sec. 
1291. 

STATEMENT 

This is an action in the nature of mandamus to compel 
the Secretary of the Interior to issue plaintiff a patent to 
a ten-acre tract of land in California. The tract in ques¬ 
tion is known as the “Little Placer” claim (Jt. App. 11). 

The case was submitted on the pleadings and on a stipu¬ 
lation of facts (Jt. App. 10-14). The facts may be sum¬ 
marized as follows. Appellant’s claim is based upon the 
attempted entry of Little Placer in 1947 under a Gerard 
scrip certificate. By the Act of February 10, 1855, 10 Stat. 
S49 (p. 4, infra), it was provided that the three heirs of 
one Joseph Gerard “are hereby permitted to enter, each 
one of them severally, * * *, one section of the public lands, 
without the payment of any consideration * * V’ Pur¬ 
suant thereto three certificates were issued, numbered seri¬ 
ally from 1 to 3, each authorizing the holder to enter one 
section of the public lands without payment (Fdg. 4, Jt. 
App. 35). Of these, Certificate No. 2 was exchanged by 
William Gerard in 18S0 for 16 special certificates or subdi¬ 
visions, each authorizing the entry of one-sixteenth of a 
section (40 acres) of the public lands without payment. 
They were numbered 1 to 16, and appellant is the owner of 
Subdivision No. 6 (Fdgs. 6 and 7, Jt. App. 35). On March 
14, 1947, appellant applied for a patent on the ten acres 
constituting the Little Placer and delivered its scrip certifi¬ 
cate for pro fanto cancellation (Fdg. 8, Jt. App. 36). The 
tract in suit contains valuable deposits of sodium borates 
in forms known as “Kernite” and “Tincal” and also valu¬ 
able deposits of calcium borates known as “Colemanite”, 
and was known, prior to June 30, 1928, to contain sodium 
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deposits which were soluble in water and accumulated by 
concentration (Stip., Jt. App. 11, Fdg. 9, Jt. App. 36). 1 

By decision of June 2, 1947 (Jt. App. 15-17), the Bureau 
of Land Management rejected the application on the follow¬ 
ing grounds: (a) that at and prior to the time of the passage 
of the Gerard Scrip Act it had been the uniform policy of 
Congress to dispose of mineral lands only under laws ex¬ 
pressly including them, and that, since the statute upon 
which appellant relies is silent as to minerals and mineral 
lands, it should be construed as excluding them; (b) that 
the Little Placer had been withdrawn in 1934 from entry by 
Executive Order No. 6910; and (c) that since the Geological 
Survey had reported that disposal of the surface with a 
reservation of the minerals to the United States under the 
Act of July 17, 1914, 38 Stat. 509, as amended by the Act of 
March 4,1933, 47 Stat. 1570, 30 U. S. C. secs. 121-124, would 
cause unreasonable interference with operations under the 
Mineral Leasing Act of 1920, 41 Stat. 437, 30 U. S. C. sec. 
181 et seq.y the land could not properly be classified as suit¬ 
able for scrip entry under Section 7 of the Taylor Grazing 
Act, 49 Stat. 1976, 43 U. S. C. sec. 315f. On appeal the Sec¬ 
retary of the Interior in a decision of November 18, 1947 
(Jt. App. 17-22) adopted without qualification the second 
and third grounds of the Bureau’s decision. With regard 
to the first ground, he stated that it was unnecessary to con¬ 
sider whether Gerard scrip could be applied to mineral 
lands outside California and held that mineral lands in Cali¬ 
fornia had never been subject to acquisition except under 
laws specifically dealing with them, and that therefore they 
were not subject to acquisition by Gerard scrip selection 
(Fdgs. 10, 11, Jt. App. 36). 

The trial court, after finding the facts as recited, con¬ 
cluded (Jt. App. 37) that Gerard scrip can be used to ac- 

i The valuable character of the property is also reflected by the fact that 
it has been for many years the subject of claims before the Department of 
the Interior and the courts, among which were claims of the United States 
Borax Company (Stip., par. 6, Jt. App. 11) and Burnham Chemical Company 
under the mining laws. The latter claim was the subject of this Court ’s decision 
in Burnham. Chemical Co. V. Chapman, 86 U. S. App. D. C. 412, 1S1 F. 2d 
288 (C. A. D. C., 1950), certiorari denied 340 U. S. 826 (1950). 
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quire only lands which are open to private entry; that Lit¬ 
tle Placer was not open to private entry in 1947 because (a) 
it was known to be valuable for minerals and mineral lands 
in California have never been opened by law to such entry; 
(b) all lands of the United States except those in Missouri 
were withdrawn from private entry by the Act of March 2, 
1889, 25 Stat. 854, 43 U. S. C. 700; (c) Section 231S, R. S., 
enacted June 22, 1S74, reserved from sale all lands valuable 
for minerals, except as otherwise expressly directed by law, 
and there is no statute authorizing the sale of Little Placer 
for scrip; (d) the Mineral Leasing Act of February 25, 
1920, 41 Stat. 437, permits the disposition of deposits of 
sodium in lands owned by the United States only by lease; 
and (e) that Little Placer was withdrawn, reserved, and 
appropriated by Executive Order 6910, dated November 26, 
1934, 43 0. F. R. 297.11. The court filed a memorandum 
citing several cases which will be discussed later in this 
brief and expressing the alternative view that under circum¬ 
stances there outlined appellant was estopped from urging 
its position (Jt. App. 25). Pursuant to its findings and con¬ 
clusions the trial court entered its judgment of dismissal 
(Jt. App. 38). 

STATUTE INVOLVED 

The Act of February 10, 1855, 10 Stat. S49, reads as fol¬ 
lows : 


Be it enacted by the Senate and House of Beprcsen- 
tatiees of the United States of America in Congress 
assembled . That Reese A. P. Gerard, William Gerard, 
and Rachel Blue, (formerly Rachel Gerard,) the only 
children and heirs of Joseph Gerard, a messenger of 
the United States to the Indians, who was killed in 
seventeen hundred and ninety-two, be, and they or 
theirs heirs are hereby permitted to enter, each one of 
them severally, or his or their heirs, one section of the 
public lands, without the payment of any consideration 
for said three sections, being in full payment for the 
patriotic services of said Joseph Gerard, and in accord¬ 
ance with the spirit of the inducements authorized by 
President Washington to be held out to such persons 
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as would consent to carry a message to Fort Washing¬ 
ton, now Cincinnati, in seventeen hundred and ninety- 
two, to the hostile Indians of the then Northwest Terri¬ 
tory. 

Other statutes and an executive order incidentally in¬ 
volved will be referred to and quoted from, where neces¬ 
sary, in the argument. 

SUMMARY OF ARGUMENT 

In this case appellant seeks to locate a l/192d part of the 
total scrip authorized (1920 acres) on a ten-acre tract of 
very valuable mineral lands of the United States. Under 
the settled rule the right so claimed to have been given bv 
the Government must be “so clearly defined that there can 
be no question of the purpose of Congress to confer [it].” 
Leavenworth etc. R. R. Co. v. United States, 2 Otto 733, 
740 (1875). Not only is the claimed right not so clearly de¬ 
fined, but is shown to be non-existent. 

I 

Little Placer was not in 1947, when appellant sought to 
enter its scrip upon it, nor has it ever been, subject to entry 
under such scrip. 

A. Gerard scrip can be used to enter only public land 
which is subject to private entry. In Chotard v. Pope, 12 
Wheat. 586 (1827), the Supreme Court construed a private 
act, legally indistinguishable from the Gerard Act, which 
allowed one Willis to “enter” lands of the United States. 
The Court held that only lands subject to private sale could 
be entered, and defined lands subject to private sale as 
lands which the Government first offered for sale at public 
auction and which were unsold, after which they could be 
entered at private sale at the minimum price. The land 
here in question has never been publicly offered for sale or 
open to private entry, and hence not open to entry under 
Gerard scrip. The Supreme Court has never qualified the 
Chotard decision, but has cited it as authority, and it is 
dispositive of this case. 
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Appellant cannot distinguish the case because the act 
there construed is in no legal sense different from the 
Gerard Act, and appellant’s attempt to impair the author¬ 
ity of that decision on the claim that the law on cash entry 
had so changed in 1855 as to impair the authority of that 
decision is shown to be unsupported. The Pre-Emption 
Act of 1841 and the decision in Northern Pacific Railway 
v. Dc Lacey, 174 U. S. (122 (1S9S), upon which appellant re¬ 
lies, both demonstrate the fallacy of appellant’s contention 
and prove that “private entry” had no different meaning 


1855 than it did when the Chotard case was decided. And 


the legislative history of the Gerard Act, contrary to ap¬ 
pellant’s claim, affirmatively shows that Congress used the 
word “enter” in that sense. 


B. Mineral land in California has never been subject to 
disposition except under the laws expressly providing for 
disposal of mineral lands. In 1853 Congress extended to 
California the public sale and pre-emption acts, but ex- 
eeptchl mineral lands from disposal. In Mining Co. v. Con¬ 
solidated Mining Co.. 102 IT. S. 167 (1880), it was held that 
the act fixed a definite policy, in California, of withholding 
mineral lands from all grants until a definite general policy 
was decided on, and that a grant of sections 16 and 36 to 
California did not include such lands. Similarly, in United 
States v. Sweet. 245 U. S. 563 (1917), it was hold that a 
grant in 1894 of sections to Utah, silent as to minerals, did 
not embrace mineral lands because at that time there had 


been established a fixed general policy, initiated in 1866, of 
disposing of mineral lands only under laws specially pro¬ 
viding for disposal of such lands. Under these authorities 
appellant's permissive right to enter did not include a 
right to enter mineral land in California. And, unless ap¬ 
pellant can show an affirmative and express enlargement of 
its right, it is out of court. 


Appellant’s attack upon the Mining Co. and Sweet cases, 
on the basis of the decision in Work v. Louisiana, 269 U. S. 
250 (1925) must fail. The TT’orA- decision emphasized that 
it was not in conflict with these decisions, explained the 
prior decisions and in effect reaffirmed them. The mineral 
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laws of the United States nowhere authorize the entry of 
mineral lands by any type of scrip. On the contrary they 
authorize rights to be acquired in such lands by the meth¬ 
ods there prescribed and only by such methods, none of 
which included cash entry or scrip entry. 

Appellant points to no decision holding, or any other 
authority indicating, that mineral lands in California or 
elsewhere can be acquired by scrip location. On the con¬ 
trary, the rejection of the entry by the Secretary and the 
court below conforms to a long and uniform administrative 
practice dating from 1S80, and also to the views of text 
writers. 

II 

Even assuming that Little Placer was ever open to pri¬ 
vate entry, it was withdrawn from such entry both by Con¬ 
gress and by Executive action prior to 1947. 

A. By the Act of March 2, 1889, 25 Stat. 854, 43 U. S. C. 
700, Congress withdrew from private entry all public lands 
except those in Missouri, and by the Act of May 18, 1S9S, 
30 Stat. 418, opened all land in Missouri to sale at private 
entry regardless of whether such lands had been previously 
offered at public sale. One thousand eight acres were open 
to entry in that state in 1947 when appellant sought to 
enter “Little Placer.” 

Appellant’s argument that Congress could not withdraw 
any public land from its right to enter cannot be sustained. 
The Gerard Act did not guarantee that any specific land 
would be made available or kept available, and certainly 
did not guarantee to deliver mineral land of great wealth. 
It promised to make available land open to entry by others 
at $1.25 per acre, and clothed the Gerard heirs with no 
greater rights save to relieve them of the payment. Since 
1,00S acres of such land were open in 1947, appellant’s right 
has not been breached. 

The power of Congress and the Executive to withdraw 
lands for various purposes, exercised from the earliest 
times, has been sustained by the courts. And appellant con¬ 
cedes that Congress could withdraw Little Placer “for a 
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public use." Having conceded that, appellant’s argument 
falls. And it cannot be questioned that the withholding of 
mineral land from entry for the purpose of having the 
Government get the benefit of the minerals is a public use 


since the decision in United States v. Midwest 


Oil Co., 236 


U. S. 459 (1915). 

The cases on which appellant relies for its claim of 
having a grant in praesenti do not support the claim. So 
far as they are relevant, they reject appellant's argument. 
The railroad land-grant cases hold only that the grants of 


place lands are in praesenti, and the land-grant acts uni¬ 
formly employ words of grant as to these. If there is any 


analogy in the railroad cases to appellant’s right to enter, 


in the railroad’s right to select indemnitv lands in lieu 


of place lands. And the cases uniformly hold that such 
right is a mere float, and that no title is acquired until the 
right to select is exercised. 


There is nothing in the Gerard Act compelling, or even 
warranting, a holding that there was a grant of property 
in praesenti. Hence the further question of relation back 
is not reached. Moreover, the statement in 1 Vest v. Lijders, 
59 App. T). C. 122, 36 F. 2d 108 (1929), relied on by appel¬ 
lant, was obiter dictum. This Court in a later decision in 


the same case in effect rejected appellant’s present conten¬ 
tion by holding that the scrip there involved (not distin¬ 
guishable in any legal sense from Gerard scrip) could not 
be entered on land previously withdrawn. Lyders v. Ickes, 
65 App. I). C. 379, 84 F. 2d 232 (1936). 


B. Even if the Congressional withdrawal had not been 
made, the lands were validly withdrawn in 1934 by Execu¬ 
tive Order. Executive Order 6910 of November 26, 1934, 
43 C. F. B. 297.11, withdrew all public lands in California 
and eleven other western states for classification, as author¬ 
ized by statute. It was ratified by the Act of June 26, 1936, 
which made specific reference to it and authorized the Sec¬ 
retary to open to entry any of the withdrawn lands which 
he found to be suitable “for acquisition in satisfaction of 
any outstanding * * * scrip rights.” Withdrawal for classi- 
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fication is of course valid. United States v. Midwest Oil 
Co., 236 U. S. 459, 481 (1915). 

Appellant’s attempt to escape this withdrawal on the 
basis of the provision in the order saving “existing valid 
rights” is unavailing. That provision referred to rights in 
specific property established as of the date of the order. 
That appellant had a “right” in Little Placer in 1934 is 
absurd. The decision in Stockley v. United States, 260 
U. S. 532 (1922), relied on by appellant, sustains no such 
proposition. That decision dealt with a preliminary home¬ 
stead entry where the entryman had complied with all re¬ 
quirements prior to the withdrawal and had a possessory 
right. 


Nor is appellant aided by the decisions in United States 
v. Northern Pac. Ry. Co., 256 U. S. 51 (1921) and Santa Fe 
Pacific Railroad Co., 56 I. D. 376 (193S). The Northern 
Pacific case involved a situation where there was a defici¬ 
ency in indemnity lands before the withdrawal and held 
that in that situation the withdrawal could not operate to 
prevent the company from selecting those lands. The sec¬ 
ond cited case goes no further. That the Northern Pacific 
case was based on the existence of actual deficiency of lands 
within the specified limits necessary to satisfy the right of 
selection was recognized by this Court in Krug v. Santa Fe 
Pacific Railroad Co., 81 App. D. C. 288,158 F. 2d 317 (1946), 
and in its recent decision in that case, dated November 15, 
1951. As already pointed out, more than enough land was 
open to entry in 1947 to satisfy appellant’s 40-acre certifi¬ 
cate and those cases are inapplicable. 

Even if an actual deficiency had resulted, Congress made 
statutory provision for relieving against the defeat of out¬ 
standing scrip rights by authorizing the Secretary to clas¬ 
sify withdrawn lands as suitable for scrip entry. In this 
situation the threatened permanent frustration of selection 
rights which underlay the Northern Pacific case is not pre¬ 
sented by Executive Order 6910. And Congress having 
provided a method of relief where a deficiency exists, it is 
believed that the Northern Pacific doctrine does not apply. 



The duty of the Secretary was not ministerial, but in¬ 
volved the exercise of discretion and judgment, as well as 
the construction of the public land laws of the United States 
and hence his action may not be controlled by mandamus. 
It is well settled by numerous decisions of the Supreme 
Court that, as stated by this Court in Hammond v. Hull, 
7(5 App. 1). C. 301, 303* 131 F. 2d 23, 23 (1942). “When 
the performance of official duty requires an interpretation 
of the law which governs that performance, the interpreta¬ 
tion placed by the officer will not be interfered with, cer¬ 
tainly. unless it is clearly wrong and the official action arbi¬ 
trary and capricious.” It is submitted that this is exactly 
such a case, and that it certainly cannot be said that the 
Secretary’s construction of the law is either arbitrary or 
capricious. 

ARGUMENT 

I 

The "Lillie Placer" Is Nol Subject to Acquisition by Entries 

Based Upon Gerard Scrip 

As the facts indicate (supra, pp. 2-3) the ten-acre tract 
known as the “Little Placer” contains very valuable min¬ 
eral deposits. Appellant seeks to acquire this property in 
foe simple by use of Gerard scrip. If successful this would 
deprive the United States of the cash bonus it would re¬ 
ceive from the award of a lease after auction as well as a 
continuing gross production royalty. Any doubt must be 
resolved against such a result, highly prejudicial to the 
United States, “And if rights claimed under the govern¬ 
ment be set up against it they must be so clearly defined 
that there can be no question of the purpose of Congress to 
confer them. In other words, what is not given expressly, 
or by necessary implication, is withheld.” Leavenworth, 
etc. R. R. Co. v. United States. 2 Otto 733, 740 (1875): 
Northern Pacific R. Co. v. United States, 330 U. S. 248, 257 
(1947). We shall show that, far from compelling any such 
extreme result as appellant seeks, the authorities con- 
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clusivelv establish the correctness of the rejection of ap¬ 
pellant's claim by the Department and the court below. 

A. Gerard Scrip can be used to enter only public land 
which is subject to private entry. —The statute authoriz¬ 
ing the issuance of scrip to the Gerard heirs (p. 4, 
supra), provided that “they are hereby permitted to enter, 
each one of them severally, * * * one section of the public 
lands, without the payment of any consideration for said 
three sections * * V’ The controlling question in this case 
is the precise nature of the right conferred by this provi¬ 
sion. 

Appellant argues (Br. 17-18) the familiar principle that 
a statute which is plain and unambiguous is not open to 
construction. With that principle we have no quarrel. But 
we are here operating in the specialized legal field of fed¬ 
eral land law. The word “enter” is a word of art in this 
field and is to be confined to its “technical or legislative 
meaning.” In ChotarrJ v. Pope, 12 Wheat. 586 (1827) the 
Supreme Court had occasion to pass upon a statute which 
is legally indistinguishable from the Gerard Act. It pro¬ 
vided “That the legal representatives of Henry Willis be 
and they are hereby authorized to enter, without payment, 
* * * in any land-office, # * in the states of Mississippi or 

Alabama, # * *, a quantity of land not exceeding thirteen 
hundred acres, * * Under that statute an attempt was 
made to take up lands which had been surveyed as a town- 
site in Alabama. In approving the rejection of the claim 
the Supreme Court said (12 Wheat. 588-589): 

* * * if, then, the term enter can be shown to be re¬ 
stricted and confined in its application to a particular 
class or description of lands, it must lose its general 

and original signification and be confined to what mav 

v - v » 

be called its technical or legislative meaning. 

The term entnj . as applied to appropriations of land, 
was probably borrowed from the state of Virginia, in 
which we find it used in that sense, at a very remote 
period. Many cases will be found in the reports of the 
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decisions of this court, in which the title to western 
lands were drawn in question, which will show how fa- 
miiiarlv and generally the term is used bv court and 
bar. Its sense, in the legal nomenclature of this coun¬ 
try, is now as fixed and definite as that of many terms 
borrowed from the common law. It means, that act 
by which an individual acquires an inceptive right to 
a portion of the unappropriated soil of the country, 
by filing his claim in the office of an officer known, in 
the legislation of several states, by the epithet of an 
entry-taker, and corresponding very much in his func¬ 
tions with the registers of land-offices, under the acts 
of the United States. In the natural progress of lan¬ 
guage, the term lias been introduced into the laws of 
the United States; and by reference to those laws, we 
think the meaning of the term will be found to be dis¬ 
tinctly confined to the appropriation of lands under the 
laws of the United States, at private sale. 

Tt is familiarly known, that the public lands are uni¬ 
formly brought into market, in pursuance of a system 
which commenced in the year 1796, and was perfected 
about the year 1800. The lands are first surveyed, then 
advertised at public auction, and then, whatever re¬ 
mains unsold at public auction, is offered at private 
sale to the first applicant, at stipulated prices. The 
act of 1800 presents a full view of the course pursued 
on this subject, and the 7th section (2 U. S. Stat. 76) of 
that act distinctly shows, that the right to enter lands 
is confined to those lands which are offered at private 
sale. * # * 

Thus, the court held that the act conferred on the Willis 
heirs, so far os the class of land which could he entered 
under the scrip is concerned, the same rights, and no greater 
rights, as any other citizen had to enter public land, and 
that this right was confined to only lands opened to sale at 
public auction and remaining unsold at the close of such 
sale. Tn other words, the Willis heirs were relieved of the 
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necessity of paying the minimum price of $1.25 per acre." 
There is no showing of record that Little Placer was ever 
offered for sale at public auction or that it ever was subject 
to private entry. Appellant does not so contend. It is sub¬ 
mitted that the Chotard case is dispositive of the present 
one and that appellant’s arguments seeking to distinguish 
or discredit that decision are devoid of merit. 

1. The decision in Chotard v. Pope is not factually dis¬ 
tinguishable from this case. —Initially it is to be noted that 
appellant does not claim that the Supreme Court has ever 
qualified the doctrine of the Chotard case. 3 It purports to 
distinguish the two cases. It first relies on the fact (Br. 19) 
that the Willis Act referred to “land” whereas the Gerard 
Act refers to “public land.” But this does not aid appel¬ 
lant since, if anything, the language of the Willis Act is 
broader than that of the Gerard Act. Appellant next as¬ 
serts that the Chotard definition cannot be applied to the 
Gerard Act, but shows no difference between the two acts 
supporting that statement. It argues (Br. 19-20) that the 
right to enter was given by the act itself, that the act of 
selecting was the concluding or final act necessary to vest 
title to Little Placer in appellant, and that the proper defi¬ 
nition of entry to be applied in this case means a location 
under or by virtue of some kind of warrant or scrip. The 
argument just recited is equally true of the Willis statute 
construed in the Chotard case. The point decided in the 
Chotard case, and the precise point to he decided here, is 
not whether claimants under the parallel statutes acquired 
a right to enter public land or what acts would constitute 

- Thnt. priec was fixed by the Act of April 24, 1820. see. 3, 3 Stat. 566. 
Lands were first offered at public auction at this price and were sold to the 
highest bidder, if any, above that figure. Tf not sold at such auction, they were 
subject to sale at private sale, by entry at the land office, at $1.25 per acre. 
See Eldrrd v. Sexton, 19 Wall. 189, 195 (1S73). 

3 Appellant’s suggestion (Br. 19, fn. 13) that, since the Willis Act was 
amended to exclude townsite lands from the statute before the Chotard case 
reached the Supreme Court, the decision of the Supreme Court “must have been 
incorrectly reported’’ is of course without foundation. The Supreme Court 
ilself cited the case as authority in Eldrrd v. Sexton, 19 Wall. 189, 196 (1873) 
and Stoclcley v. United States, 260 U. S. 532, 539 (1923). 
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an entry, but what class of land the right to enter could be 
exercised upon. 

Appellant next cites (Br. 20-21) the cases of Xorfhcru 
Pacific Railway Co. v. Sanders. 47 Fed. 004, 007 (C. C., I). 
Mont. 1801) and United States v. Xorthern- Pacific Railway 
Co.. 204 Fed. 485, 487 (C. C., D. Mont. 1011) for the asser¬ 
tion that the Chotard definition could not be applied to or 
restrict the rights of a Congressional grantee. But the 
Choi aril case involved a Congressional grant. 4 

Appellant next attacks the Chotard case by arguing that 
it held that the lands there in question could not be entered 
because they had not been offered at “private sale,’’ and 
did hot hold that they could not be entered because they 
were not ‘‘open to private entry” (Br. 20). The effort here 
is to give the impression that the Supreme Court was talk¬ 
ing 1 about something different than “private entry.” Ap¬ 
pellant does not, of course, go on and explain what “private 
entry” is and wherein it differs from the act of entering 
lands unsold at public auction as described in the Chotard 
decision. The fact is that they are one and the same. In 
Donaldson, The Public Domain (1883), a respected au¬ 
thority on federal land law, at p. 1159 there is a descrip¬ 
tion of the methods of acquiring lands by “cash entry,” and 
after listing and explaining the offer at public auction, the 
author has a heading “By ‘private entry’ on location,” 
under which he states: 

The lands liable to disposal in this manner are those 
which have been offered at public sale, which were not 
then sold, and which have not since been reserved or 
otherwise withdrawn from the market. 

And in Eld red v. Sexton. 19 Wall. 189, 195-196 (1873), 
which incidentally cited the Chotard decision as authority, 
we find the Supreme Court saying that “It is a fundamental 
principle underlying the land system of this country that 

4 Those decisions of an inferior court could not, of course, lessen the 
authority of the Chotard decision and the opinions demonstrate that they 
do not purport to. 


private entries are never permitted until after the lands 
have been exposed to public auction, at the price for which 
they are afterwards subject to entry” (Italics supplied). 
It is thus clear that in saying that the Chotard case did not 
restrict the right of entry under the Willis Act to lands 
open to private entry, appellant is simply quibbling with 
words. 

2. There was no change in the general system of disposal 
of public lands between the Chotard decision and passage 
of the Gerard Act such as would impair the authority of 
the Chotard case .—Aware, no doubt, that his attempted 
distinctions of the Chotard case may fail to persuade this 
Court, and being unable to show that the Supreme Court 
has ever deviated from the doctrine of that case, appellant 
attempts to persuade this Court (Br. 21-22) that the law 
relating to private entry had entirely changed between 1820 
and 1855, when the Gerard Act was passed. It is argued 
(Br. 21), on the basis of the provisions of the Pre-emption 
Act of 1841, 5 St at. 453, as amended by the Act of March 
3, 1843, 5 Stat. G19, and the decision in Xorthern Pacific 
Railway v. De Lacey, 174 U. S. 622 (1898) that the distinc¬ 
tion between “offered” lands, meaning lands offered at 
public auction, and “unoffered” lands, meaning those not 
so offered, had vanished by 1855, that public auction was no 
longer a prerequisite to private entry and it is stated that 
“Public land subject to entry by 1855 included unoffered as 
well as offered lands.” The argument, as we understand 
it, is that at that time unoffered lands could be entered for 
cash at the minimum price, and that this being so, unof¬ 
fered lands could be entered by appellant. Neither the Pre¬ 
emption Act nor the cited decision supports this. On the 
contrary they disprove it. 

Section 10 of the Pre-emption Act (5 Stat. 455) was con¬ 
strued by the Supreme Court in the De Lacey case, supra, 
as extending the right of pre-emption “to unoffered and 
offered lands” (174 U. S. p. 630). But the right thus con¬ 
ferred was not a right to make an entry for cash, as ap¬ 
pellant would have the Court believe. This right was lim- 
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ited by section 10 to actual settlers who made physical entry 
of the property, improved it, and erected a dwelling 
thereon/’ it did not purport to change in any manner the 
law governing cash entry, which, as shown, consisted first 
of sale at public auction, and second, as to lands not so pur¬ 
chased, sale by private entry. This is affirmatively shown 
by other sections of the Act. Thus section 14 provided that 
“this act shall not delay the sale of any of the public lands 
of the United States beyond the time which has been, or 
aia// hr. appointed by the proclamation.” And see section 
lb, respecting the rights of any person “who has settled, 
or shall settle and improve a tract of land, subject at the 
time of settlement to private entry.” Here the statute 
clearly contemplates continuance of public sales, settle¬ 
ments by pre-emptors in the future, and the existence in the 
future of lands subject to private entry. 

That the meaning of private entry was unchanged is ex¬ 
pressly shown by the decision in Northern Pacific Railway 
v. Dc Lacey, 174 U. S. 622, on which appellant relies (Br. 
21). That case did not involve a private entry, but rather 
the question whether there was a pre-emption claim on file 
in the land office at the time the railroad’s right to place 
lands vested, in which event the tract there in question 
would not have vested in the railroad. The court in ar¬ 
riving at a decision found it necessary to construe the 
statute and the nature of the right given to settle upon un¬ 
offered land, and stated (174 U. S. p. 631) : 

“Taking these two acts of 1S41 and 1S43 [the Pre¬ 
emption Act and the amendatory act] and reading 
them together, it is seen that there was a difference be¬ 
tween unoffered and offered lands by reason of the fact 
that on unoffered lands the right or privilege to secure 
land by a preemption filing continued up to the com¬ 
mencement of the public sale whenever that might be, 

•< Even as to one so entering upon land, the right was only a preference 
right to purchase if the Government later offered the land for sale. The 
Government was not obligated to sell it. and could, after the entry, make other 
disposition of it. The Yoscmitc Valley Case, 15 Wall, 77, 93-94 (1872). 
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and if that [pre-emption] right or privilege had not 
been exercised and the land was offered at public sale 
and not sold, it then became subject to private entry 
by the first applicant * * *. (Italics supplied.) 

And in 1874, in Eldred v. Sexton, 19 \\ all. 189, we find 
the Supreme Court testing and finding wanting an at¬ 
tempted private entry by Eldred made in 1895 and 1866 
on the ground that there had been no public offering of the 
lands at auction at the price of $1.25 per acre and hence 
the lands were not subject to private entry, on the authority 
of the Chotard decision. Thus appellant’s claimed change 
in the law is shown by the very authority he relies on to be 
a mirage. 

On the false premise thus built up appellant proceeds 
(Hr. 21-22) to reason that Congress reflected an awareness 
of the same non-existent change in the law by the fact that 
in 1854 and 1855 Congress passed a series of private relief 
acts in some of which the right to enter was expressly lim¬ 
ited to lands subject to private entry while in others it did 
not. Hut the statutes cited fail to support the argument 
based on them. Appellant lists thirty-two acts (App. Br. 
68-73). Of these, twelve expressly limit the right to lands 
open to private entry. Two others limit the right to lands 
open to “entry at private sale,” which as we have shown is 
the same thing. Six, including the Gerard Act here in¬ 
volved, limit the right to lands “subject to entry” or au¬ 
thorize the donee to “enter” public land. As we have 
shown all of these, under the law as declared in the Chotard 
case, are confined to lands open to private entry. Of the 
remainder, fourteen were rewards for military service, 
mostlv bestowing on survivors the rights the soldiers could 
have exercised if living, the acts themselves using phrases 
such as “a military bounty,” “bounty land” or “military 
bounty land” (Br. 68-73). These gifts and the language 
employed in making them must be read in the light of the 
settled policy of the United States, between the years 1842 
and 1855, to restrict military bounty land locations to lands 
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open to private entry.' 1 Thus the Act of July 27, 1S42, 5 
Stat. 497, expressly provided that unsatisfied land warrants 
for military service in both the war of 1812 and the revo¬ 
lutionary war could be located on “public lands subject to 
private entry."' Likewise section 9 of the Act of February 
11, 1847, 9 Stat. 127), provided land bounty warrants for 
service in the Mexican war and limited their use to lands 
“subject to private entry."" And by the Act of March 3, 
1855, c*. 207, 10 Stat. 701, sec. 5, Congress provided land 
warrants for veterans of all wars or their survivors, not 
to exceed 100 acres, and provided that they could be located 
only on such lands “as shall at the time be subject to sale 
at either the minimum or lower graduated prices.” 7 Thus 
thirty-one of the thirty-two s statutes relied upon, reason¬ 
ably construed, do not support the argument made by ap¬ 
pellant. The other one, Xo. 13, is totally irrelevant since 
it provided that the land be located “where the President 
shall direct.” And the fact that Congress, at a time when 
appellant’s claimed change of law was supposed to have 
occurred, was limiting grants to “public lands, subject to 
private entry, at one dollar and twenty-five cents per acre” 
as in the relief act of July 21, 1852, 10 Stat. 733, one of the 
statutes cited by appellant (Opp. Br. 69), shows that Con¬ 
gress was well aware that the meaning of private entry had 
not changed. 

3. The leyislative history of the Gerard Act confirms ap¬ 
plication of the Chotard case. —Appellant’s last desperate 
effort to induce this Court to ignore the Chotard decision 

See Donaldson, The Public Domain, pp. 232-235 (18S3) for a resume of 
the statutes relating to military land bounties. 

• By the Act of August 4. 1S54, c. 244, 10 Stat. 574, Congress provided for 
gradual reduction in the sale price of offered but unsold land, depending on 
how long they remained unsold. However, as the statute shows, $1.25 con¬ 
tinued to be referred to as the minimum price. 

s The categories listed, total thirty-four, but as three of the statutes (Nos. 
6. 7 and 29) respond to the class limited to “entry” or “subject to entry” 
and are included in the enumeration of six such statutes, and also respond 
to and are included in the fourteen military bounty statutes, the total must 
be reduced by three to thirty-one. 
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is perhaps the most absurd. At Br. 22-24 it is asserted 
that Congress removed the phrase 11 ‘subject to private 
entry” from the Gerard Act, and reliance is based entirely 
upon what appellant conceives to be the legislative history 
of that Act. The legislative history relied upon however, 
is not the legislative history of the bill which became the 
Gerard Act, but that of a similar bill in the third preceding 
Congress. Even if the matter relied upon were part of the 
legislative history, it does not support the conclusion ap¬ 
pellant draws from it. From the mere fact that a bill be¬ 
fore the 30th Congress limiting selection to lands subject to 
private entry failed of passage, appellant appears to argue 
that Congress turned it down because it did not like the 
words “subject to private entry.” But the mere failure of 
a bill to pass does not reveal the reason for its not passing. 
Moreover, the Senate never made any disclosure of its view 
with regard to the bill. It did not reject it. As appellant 
states (Br. 23), the bill “died” in the Senate. The fact 
is it was never reached for consideration, so appellant’s de¬ 
duction from its mere failure of passage is thoroughly un¬ 
justified. Finally, the true legislative history of the Act 
here in question is the history in the Congress which six 
years later enacted it. Mr. Mace, the chairman of the com¬ 
mittee, which reported it to the House, where it originated, 
stated flatly to the House of Representatives (Congres¬ 
sional Globe, 33d Cong., 1st Sess., Pt. 3, p. 1732): 

“The Committee had some trouble in fixing on the 
kind of relief to be afforded, but after inquiring, and 
receiving much information, it came to the conclusion 
to report a bill authorizing each of Gerard’s heirs, 
three in number, to enter one section of any of the 
public land open to private entry.” (Italics supplied.) 

The bill reported by the committee and which Air. Mace 
was explaining to the House, is in the exact form in which 
it became law (Id., p. 1731). This makes absolutely certain 
the intent of Congress to confer by the act here in question 
a right to enter only lands open to private entry, and dis- 
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poses of the arguments of appellant for a contrary con¬ 
struction. It likewise demonstrates the fallacy of ap¬ 
pellant’s reliance (Hr. 20) upon the reference in the com¬ 
mittee report to “land now owned by the government.” 

Thus, the legislative history is explicit that Congress 
meant hv the word “enter” in the Gerard case precisely 
what the Supreme Court had earlier held was meant by the 
same word in the Willis Act. And, in the absence of specific 
contrary indication, that is the result which would follow 
under the settled rule of construction that “language used 
in a statute which has a settled and well-known meaning, 
sanctioned by a judicial decision, is presumed to be used in 
that sense by the legislative body.” Kcpner v. United 
States . 195 U. S. 100, 124 (1004). ' 

The Chotard decision is the law of this case. Under it, 
since the land in question has never been open to private 
entry, that land was never open to entry under Gerard 
scrip. 0 While the Chotard decision is decisive, we proceed 
to discuss other grounds of decision relied upon by the 
trial court, each of which we believe to be equally conclusive 
against appellant. 

B. The Little Placer being mineral land in California 

HAS NEVER BEEN SUBJECT TO DISPOSITION EXCEPT UNDER THE 
LAWS PROVIDING FOR THE DISPOSAL OF MINERAL LANDS.- It llUS 

alreadv been demonstrated that, under the Chotard doc- 
trine, since these lands are not shown ever to have been 
offered at public sale, they never were in the category 
of lands subject to private entry. This is true irrespective 
of the character of the lands. That is to say, even if the 
entry of mineral lands in California and elsewhere had been 
authorized by Congress, such lands did not become subject 
to entry until after they were offered at public sale. The 
Government was under no obligation to offer them and, not 
having offered them, they have never been subject to pri¬ 
vate entry; hence not open to entry under Gerard scrip. 

There is, however, an entirely independent reason why 


i* It may be noted that this is the view taken by text writers. See Donaldson, 
The Public Domain (1SS3), p. 950, where he refers to lands subject to 
private entry as ‘‘the only lands directly subject to scrip location or entry.” 
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mineral lands in California never were subject to private 
entry and we will demonstrate that the Gerard Act gave 
no right to enter mineral lands in California as of the 
date of the Act. If this be so, then it is incumbent upon 
appellant to show some affirmative action by the United 
States enlarging the right granted so as to permit entry 
of mineral lands in California. Finally it will be shown 
that Congress, rather than taking any action exposing such 
lands to entry, has done just the opposite by providing for 
the disposition of mineral lands, not only in California but 
elsewhere, by special laws, none of which permits private 
entry of such lands. 

1. The act upon which appellant relies conferred no right 
to enter mineral lands in California: —The nature of the 
system of laws for the disposal of public lands by public 
sale and by pre-emption has already been discussed. The 
Act of March 3, 1853, 10 Stat. 244, “is the first act of 
Congress which extended the land svstem of the United 
States over the newly acquired territory of that State 
[California].” Sherman v. Buick, 3 Otto 209, 212 (1S76). 
Section six of that Act provided that: 

All the public lands in the State of California * * • 
with the exception of sections sixteen and thirty-six, 
which shall be, and hereby are granted to the State # * * 
and excepting also * * * the mineral lands, shall be 
subject to the preemption laws of the 4th of September, 
1841 * * * and shall be offered for sale * * * under the 
laws, rules, and regulations now governing such sales, 
or such as may be hereafter prescribed. 

It will be seen that, although the public sale law (under 
which law only could lands become subject to private entry) 
was extended to California, mineral lands were expressly 
excepted from the application of such law, so that such 
lands were not subject to entry when the Gerard Act was 
passed two years later. 

The Act, as construed by the Supreme Court, had another 
significance in that it fixed a definite policy, so far as Cali¬ 
fornia teas concerned , of withholding mineral lands from 
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disposition by any means or to anyone. Mining Co. v. 
Consolidated Mining Co.. 102 U. S. 167 (18S0). The ques¬ 
tion there before the Court was whether the grant of sec¬ 
tions sixteen and thirty-six which, it will be noted, contained 
no express exclusion of mineral lands, included such sec¬ 
tions if they were mineral. The court concluded, from a 
consideration of the exception of mineral lands from the 
operation of the public land laws, and from similar ex¬ 
ceptions in other sections of the act, that a policy to reserve 
all such lands in that state, pending ultimate determination 
by Congress of what disposition it would allow, was fixed 
by the statute. And it held that the grant to the state of 
sections sixteen and thirty-six, though not burdened in 
terms with an exclusion of mineral lands, nevertheless was 
limited to non-mineral lands. 

The Court pointed out (102 U. S. at pp. 172-173) that 
prior to 1850 when the State was organized, territory which 
later became the State was found to be rich in minerals, 
and that this gave rise to conflicting views among American 
statesmen as to what long-range general policy with regard 
to mineral lands was to be adopted, and that this was not 
finally settled until 1866. The Court stated: 

During this period, however, from 1849 to 1S66, the 
system of the disposition of the public lands in general 
had to be introduced into California, and grants of 
land were made to the State for various purposes, 
also to railroad companies; and in all this the attention 
of Congress was necessarily turned to the distinction 
between mineral lands and the ordinary agricultural 
lands of the other Western States to which similar 
laws had applied. This distinction is nowhere more 
plainly manifested than in this act of 1S53. * * * 

# • * # 

* * * so careful was Congress to protect mineral 
lands from sale and pre-emption, that, as we have 
already shown by the proviso to sect. 3 of the act, the 
surveyors were forbidden to extend their surveys over 
them. 
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The effect of this was as Congress intended it should 
be, that, as no surveys could be made of mineral lands 
until further order of Congress, there could be no sale, 
pre-emption , or other title acquired in mineral lands 
until Congress had provided by laic for their disposi¬ 
tion. The purpose of these provisions was undoubtedly 
to reserve these lands, so much more valuable than 
ordinary public lands, and the nature of which sug¬ 
gested a policy different from other lands in their 
disposal, for such measures in this respect as the more 
matured wisdom of that body, which by the Constitu¬ 
tion is authorized to dispose of the territory or other 
property of the United States, should afterwards de¬ 
vise. (Italics supplied.) 

The plain teaching of this is that, so far as California 
was concerned, mineral lands were withdrawn until Con¬ 
gress determined finally what to do about them, and that 
until it did, all grants of land were limited to non-mineral 
lands. And if a grant to the State which lacked an express 
exclusion of mineral lands, contained in the Act which 
first established that policy, was thereby limited to non¬ 
mineral lands, it follows that any grant subsequently made 
while that policy persisted would for the same reason be 
restricted to non-mineral lands. Hence the Gerard Act 
conferred no right in mineral lands in California. 

Confirmation of this is furnished by the decision in 
United States v. Street. 24o U. S. 563 (1918). There the 
Court considered the identical question of whether the 
grant to Utah of sections two, sixteen, thirty-two and thirty- 
six, contained in section 6 of the Act of July 16, 1S94, 2S 
Stat. 107, which grant did not contain an express exclusion 
of mineral lands, was nevertheless limited to non-mineral 
land. The Court first observed that the grant neither 
expressly includes mineral lands nor expressly excludes 
them, and that if it did either there would be no question. 
But, since it did not mention mineral lands the Court found 
it “essential to inquire whether the congressional will is 
otherwise made manifest, that is to say, whether the general 
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words of the grant are to be read in the light of other 
statutes and a settled policy in respect of mineral lands" 
(24b U. S. 563, 567). The Court there held that since, at 
and prior to 1894, the settled policy had been adopted by 
the Government of disposing of mineral lands only under 
laws specially including them, the subsequent grant after 
that policy was established did not include mineral lands. 
The only difference between the Mining Co. and the Sweet 
cases, supra, is that in the former the policy to withhold 
mineral lands from all grants was a local one limited to 
California, while in the latter case the same policy was a 
general one later adopted. There is, we submit, no legal 
difference in the cases, and this is proven by the fact that 
in the Sired case the Court supported its holding, based 
upon a general policy, by citing its prior holding in the 
Mining Co. case, based upon a local policy in California. 
Thus, even if the Gerard Act of 1855 had in terms been a 
grant of land. not a mere permission to enter, the right did 
not extend to mineral lands in California. 

Appellant utterly fails to dispose of these cases. It opens 
up (Hr. 25-26) by contending that to restrict the right given 
by the Gerard Act to mineral lands is tantamount to read¬ 
ing into the Act an exception to the effect that appellant 
could enter public lands “except mineral lands in Califor¬ 
nia.” But that is precisely the teaching of the Mining Co. 
and Street cases. Indeed the very argument here made was 
unsuccessfully urged in the Street case. See 245 U. S. at 
p. 565. When the Gerard Act was passed there was already 
established a fixed policy to withhold mineral lands in Cal¬ 
ifornia. And just as that fixed local policy required reading 
into the grant of sections sixteen and thirty-six to the 
State of California an exception of mineral lands, as did the 
later developed general policy read a similar exception into 
the grant to Utah, so the local policy in 1855 in California 
required that the mere permission to enter given the 
Gerard heirs (as distinguished from a grant of lands) be 
similarly restricted. Certainly this is true unless the Ger¬ 
ard heirs and those in privity with them have a right in 
law to special rules of interpretation, or unless a mere 
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flout enjoys a special immunity not possessed by a true 
grant of land to a sovereign state. 

Appellant pitches his attack on the Mining Co. and Sweet 
cases, supra, wholly on the decision in Work v. Louisiana, 
269 U. S. 250 (1925). 10 That decision, correctly expounded, 
does not in any way qualify or weaken the decisions in the 
Mining Co. and Sweet cases. As the quotation from the 
Work case which appellant makes (Hr. 28-29) shows, 
there is no conflict between the Work case and the others. In 
the matter there quoted, the Supreme Court did not in any 
way qualify the two earlier cases but reconciled them. 

In the Work case the Court was asked to hold that a grant 
of swamp lands to the State of Louisiana, the grant being 
made in 1849 and silent as to mineral lands, was neverthe¬ 
less limited to non-mineral lands on the claim that a fixed 
federal policy to reserve mineral lands existed when the 
grant was made. But the Court found that no such fixed 
policy existed at the time of the grant (1S49) (269 U. S. 
p. 256), and held that, in the absence of such a policy, the 
grant included mineral lands. 

But, far from qualifying the Mining Co. and Sweet cases, 
as appellant contends, the Court in the Work case proceeded 
to reconcile and reaffirm those cases. After stating that its 
decision “is not in conflict with” those cases (269 U. S. p. 
257), the Court went on to show the difference, pointing 
out (p. 258) that in the Mining Co. case the decision was 
based, not upon the existence of any fixed general policy as 
to mineral lands, but on the ground that the discovery that 
California was rich in minerals “had led to the adoption 
in reference to that State of a local policy, plainly mani¬ 
fested in other provisions of the Act [the 1853 Act extend¬ 
ing the system of land laws to California] making specific 
exceptions of mineral lands, by which, unlike the ordinary 
laws for disposing of public lands in agricultural states, 
the mineral lands in that State were uniformly reserved 
from sale, preemption and grants for public purposes” 
(Italics supplied). And at the same point the Court stated 

The Mining Co. case is referred to in appellant’s brief as the Ivanlioc 

case. 




that, with respect to the Sweet case, “The grounds of de¬ 
cision were that long prior to the Act [making the grant 
to Utah] there had been established a settled policy in 
respect of mineral lands, evidenced by the mining laws and 
other statutes, by which they were withheld from disposal 
sore under laws especially including them; and that read 
in the light of such laws and settled public policy the Act 
did not disclose a purpose to include such lands in the school 
grant * * *” (Italics supplied). 

At Br. 31-32 appellant argues that Congress when it en¬ 
acted the Gerard Act intended to be liberal. This argument 
has no place in this case. How liberal the Government 
should be was a matter for the Congress which passed the 
bill and the only question here is not whether what was 
given in 1855 meets appellant’s 1951 standard, but what 
was it that Congress gave. It has hereinbefore been shown, 
pp. 12-13, supra , that Congress intended to give three 
sections (1920 acres) of land subject to private entry at 
$1.25, which shows that Congress had in mind relieving the 
Gerard heirs of the necessity of paying $2400.00 for lands 
open to such entry. Now, 9G years after the scrip was 
issued, appellant is seeking to locate a 1/192 part (10 acres) 
of the total scrip on land of great mineral wealth of the 
United States that has been discovered by the labors, ex¬ 
plorations and expenditures of others. 

It is submitted that under the Mining Co. and Sweet 
cases the permission to enter public lands given by the 
Gerard Act was limited in California to lands of non¬ 
mineral character. That being so, appellant is out of court 
unless it can show that the United States subsequently 
affirmatively extended the right to such lands. We now 
proceed to show that, far from extending that right, Con¬ 
gress adopted a fixed policy of disposing of mineral lands, 
not only in California but elsewhere, only under laws speci¬ 
ally dealing with them, and that none of such laws per¬ 
mitted entry of scrip of any kind. 

Characteristically, appellant states (Br. 30), after dis¬ 
cussing the T York case, that the next question is whether a 
national policy in regard to mineral land had been adopted 
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in 1855, when the Gerard Act was enacted. That question 
is irrelevant. As we have shown, the Supreme Court held 
such a general policy not to have been adopted until 1S6G. 
But until 186(5, all grants of public lands in California were 
limited by the 1853 Act to non-mineral lands and froze such 
lands until such a national policy was adopted. The only 
pertinent inquiry is, therefore, did the general policy which 
was adopted in I860 enlarge the right given the Gerard 
heirs by the 1855 Act. 

In Mining Co. v. Consolidated Mining Co., 102 IT. S. 167 
(1880), as already pointed out, the Court held that mineral 
lands in California were withheld from all grants of public 
lands pending formulation of a fixed general policy with 
respect to such lands. The Court further stated (p. 174): 

As we have already said, Congress, after keeping 
this matter in abevance about sixteen vears, enacted 
in 1866 a complete system for the sale and other regu¬ 
lation of its mineral lands, so tot all g different from 
that which governs other public lands as to show that 
it could never have been intended to submit them to 
the ordinary laws for disposing of the territory of the 
United States. (Italics supplied.) 

The court referred to the Act of July 26, 1866, 14 Stat. 
251. That statute did not subject mineral lands to public 
sale and cash entry. It provided instead that “the min¬ 
eral lands of the public domain * * * are hereby declared 
to be free and open to exploration and occupation by all 
citizens of the United States # * In other words, it 
limited the right to acquire such lands to those who actually 
discovered the minerals. As appellant correctly points out 
(Br. 36), this Act was limited to lands containing lodes of 
gold, silver, cinnabar and copper. It granted no rights in 
placer deposits, so that so far as California was concerned, 
these remained frozen under the 1853 Act. When Congress 
got around to allowing acquisition of lands containing 
placer claims, it made them obtainable only through the 
method prescribed in the 1866 statute, that is to the dis- 
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covercrs and developers. Act of July 9, 1870, c. 235, 1G 
Stat. 217. Both lode and placer claims were covered by the 
General Mining Act of May 10, 1872, 17 Stat. 91, which 
made no material change so far as the question here dis¬ 
cussed is concerned. 11 

Referring to the mineral land legislation of Congress 
enacted between 18G4 and 1873, the Supreme Court stated 
in United States v. Sweet, 245 U. S. 563, 571 (191S) : 

Taken collectively they constitute a special code upon 
that subject and show that they are intended not only 
to establish a particular mode of disposition of min¬ 
eral lands, but also to except and reserve them from 
other grants and modes of disposal where there is no 
express provision for their inclusion. Thus the policy 
of disposing of mineral lands only under laws spe- 
ciallv including them became oven more firmlv estab- 
lished than before, and this is recognized in our de¬ 
cisions * * # . (Italics supplied.) 

This policy was carried into the Revised Statutes in 1873 
in section 2318. United States v. Sweet (245 IT. S. at pp. 
5G9, 570). That section provided that: 

In all cases lands valuable for minerals shall be re¬ 
served from sale except as otherwise expressly directed 
by law. 

And in DcjJ aback v. Hawke, 115 U. S. 392, 402 (1885) the 
Supreme Court, referring to R. S. 2318, stated that “Title, 
therefore, to lands known at the time to be valuable for 
their minerals, could only have been acquired after De¬ 
cember 1, 1873, under provisions specially authorizing their 


At Br. 35 appellant observes that the 1S6G Act did not establish a 
settled policy of the Government to reserve minerals to itself. That is true, 
but it did establish a settled policy limiting the acquisition of mineral lands 
to those whose industry and expenditures discovered the wealth, and thus 
did not countenance appellant’s basic proposition that such lands were 
open to private entry, nor the more extreme position that appellant could 
enter such lands after others discovered the wealth. Appellant’s argument 
gets him nowhere. It simply concedes that the 1866 Act created no rights in it. 
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The next major change in federal policy was embodied in 
the Mineral Leasing Act of February 25, 1920, c. 85, 41 
Stat. 437, which applies to lands containing sodium borates, 
such as Little Placer. Section 1 provides: 

That deposits of * * * sodium * * * and lands contain¬ 
ing such deposits owned by the United States * * * shall 
be subject to disposition in the form and manner pro¬ 
vided by this Act to citizens of the United States * * *. 

Section 23 authorizes the Secretarv of the Interior to grant 
a prospecting permit giving the exclusive right to prospect 
for “borates * * * dissolved in and soluble in water, and 
accumulated by concentration.” The land in suit is of that 
character (Fdg. 9, Jt. App. 36). And section 24 provides 
that lands of that character may be disposed of by lease. 
Section 37 provides: 

That deposits of sodium herein referred to, in lands 
valuable for such minerals * * * shall be subject to 
disposition only in the form and manner provided in 
this Act. • * 

The language of the statute is clear and it permits the 
disposition of these lands in only one way, i.e., by lease 
under that act. 1 York v. Braffct, 276 U. S. 560, 564 (1928). 

This course of legislation was characterized in Work v. 
Louisiana, 269 U. S. 250, 258-259 (1925), as establishing “a 
settled policy in respect of mineral lands # * * by which 
they were withheld from disposal save under laws espe¬ 
cially including them” and as a “long prevailing policy of 
disposing of mineral lands only under laws specially in¬ 
cluding them.” 

Appellant (Br. 37-41) argues that R. S. 231S did not, by 
reason of the use of the word “sale,” embrace his right and 
therefore did not affect it. Similarly it argues (Br. 41-43) 
that the Mineral Leasing Act could not affect its right. Ap¬ 
pellant in making these arguments is simply muddying the 
water and, while the arguments made can be refuted, we 
refuse to be led away from the real issue. Appellant at the 
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time the Gerard Act was passed acquired no right to enter 
mineral lands in California because (1) the lands were not 
then or afterwards open to private entry and (2) because, 
under the decisions in the Mining Co. and Sweet cases min¬ 
eral lands in California were excluded from the permission 
to enter public land. That being so, whatever Congress 
thereafter did with respect to disposing of mineral lands in 
California infringes on no right of appellant. The burden 
is on appellant to show that Congress ever enlarged its 
right so as to permit entry of mineral lands in California, 
and the mining laws are important only as showing that 
Congress never did so. 

It remains to be noted that appellant can point to no de¬ 
cision holding that public land scrip can be entered on 
mineral lands anywhere. On the other hand, as noted by 
both the Bureau of Land Management and the Secretary, 


citing authorities (Jt. App. 16, 10), there has been a long 
administrative practice to the contrary initiated in 18S0. 1 - 
Tlie latest expression of this administrative view is em¬ 
bodied in a memorandum to the Secretary of the Interior 


dated June 26, 1051, in which the Solicitor of that Depart¬ 
ment dealt with numerous pending applications to locate 
various tyiies of public land scrip, including four applica¬ 
tions based on Gerard scrip, on submerged coastal lands of 
the United States. The Solicitor held that the applications 
should he rejected on various grounds, including the fol¬ 
lowing broad grounds: (1) such lands are not “public 
lands” and scrip can be located only on public lands; (2) 
that the lands were withdrawn by Executive Order and 


In its decision the Bureau refers to the Act of Julv 17, 1914, 38 Stat. 

* 

309, and states that prior thereto scrip could be located only on non-mineral 
lands. This does not mean, however, that thereafter scrip could be used 
to acquire minerals. The cited Act authorizes disposal of withdrawn mineral 
lands under the public land laws with a reservation of the minerals to the 
Tniterl States. However, the Act of March 4, 1933, 47 Stat. 1370, provides 
that this may not be done unless the Secretary finds that such disposal will 
not unreasonably interfere with operations under the Mineral Leasing Act. 
Appellant, has not undertaken to qualify under those statutes and the Secretary, 
instead of making the determination prescribed by the 1933 Act, has made a 
contrary finding (Jt. App. 16, 19-20). 
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therefore not open to selection under scrip, citing Chotard 
v. Pope, 12 Wheat 5S6 (1827): and that the attempted loca¬ 
tion under Gerard scrip was off the coast of California, 
and that such scrip did not embrace such lands, citing Mint¬ 
ing Co. v. Consolidated Mining Coni pang, 102 U. S. 167. 
The Secretary has directed the Bureau of Land Manage¬ 
ment to reject all the applications. Such practice is, of 
course, entitled to great weight. Moreover, in Gerard v. 
Scott, 128 F. 2d 120, 123 (C. A. 9, 1942), although the ques¬ 
tion was not there presented, that court in passing stated 
that: 

Title to mining claims cannot be obtained through 
the filing of public land scrip or under the public land 
laws, but only under and pursuant to the mining laws 
of the United States. 

Finally, commentators have long recognized that mineral 
lands are not subject to scrip selection. “Mineral Lands 
cannot be * * * selected * * * with any class of scrip.”" 
Lindlev on Mines. 3d ed., 1914. “Scrip * * * is a document 
whereby the holder thereof is entitled to acquire public 
non-mineral land * * "Ricketts, American Mining Law, 
Bulletin Xo. 123, California State Division of Mines, Vol. 1, 
p. 39. 

II 

Even Assuming That Little Placer Was Ever Open to Private 
Entry. It Was Withdrawn from Such Entry Prior to 1947 
by Both Congressional and Executive Action Ratified by 
Congress 

We believe appellant’s argument that it is entitled to 
enter Little Placer has been hereinbefore refuted. How¬ 
ever, assuming for purposes of discussion only appellant’s 
assertion that the Gerard Act permitted entry of mineral 
or non-mineral lands in California and elsewhere, and also 
assuming that at any time Little Placer was open to pri¬ 
vate entry, appellee contends that the land was lawfully 
withdrawn from such entry, both by congressional action 
and by executive action ratified by Congress. 


A. The lands were withdrawn from entry by congres¬ 
sional action. —By the Act approved March 2, 1889, 25 
Stat. S54, 43 U. S. C. 700, (."ongress withdrew from private 
entry all lands of the United States except those in the 
State of Missouri. The Act of May IS, 1898, 30 Stat. 41S, 
declared all public lands in Missouri open to sale at private 
entry, regardless of whether the lands had ever been of¬ 
fered at public sale. 1008 acres were available to entry in 
1947, when appellant applied to enter its scrip on Little 
Placer. 1L Doc. 80th Cong., 2d Scss., p. 165 (Jt. App. 23). 
Appellant could thus have entered its scrip on any of this 
land. Of course it is understandable that appellant prefers 
Little Placer, and so it charges the court below with “ju¬ 
dicial legislation" because it sustained the withdrawal (Br. 
44). Appellant’s argument in essence is that the Gerard 
Act applied to all public land of the United States and that 
its right to enter could not be thereafter limited as to the 
number of states in which entry could be made even by 
Congress. 13 This is offered on the basis that the Gerard 
Act created a vested right in 1855 wholly unlimited as to the 
type of land and extending to all public lands, which right 
related back to 1855 when the selection was finally made in 
1947. At Br. 49 it is stated: “Any limitation on the right 
to select public lands in any state violates constitutional 
law as well as being a breach of contract entered into be¬ 
tween the Gerard heirs and the United States Govern¬ 
ment.” 

The withdrawal of public land from all forms of entry 
has existed since the earliest times and been approved by 
the courts. Chotard v. Pope. 12 'Wheat. 586, 589 (1827). 
In a decision sustaining an Executive Order withdrawing 
oil lands which were by statute open to occupancy and ex¬ 
ploration, the Supreme Court reviewed the long history of 
Executive Order withdrawals for various purposes and 
held they were lawful. United States v. Midwest Oil Co., 

1 3 Of course appellant also throws in the assertion that Congress eliminated 
from the Gerard Act any limitation that the right to enter was confined to 
lands open to private entry, referring to his spurious legislative history (sec 
pp. 18-20, supra). 
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23G U. S. 459 (1915). And in Sioux Tribe v. United States, 
316 U. S. 317 (1942) the court noted that hundreds of 
Executive Order withdrawals for Indian reservations were 
made between 1855 and 1919, and that “Although the val¬ 
idity of these orders was occasionally questioned, doubts 
were quieted in United States v. Midwest Oil Co., supra” 
(316 U. S. at p. 325). If the argument of appellant be ac¬ 
cepted, these withdrawals are void as to him. 

Congress has also, since 1855, made grants to others of 
millions of acres. This is shown readily bv the railroad 
grants during the period 1850 to 1864. See Great Northern 
Rp. Co. v. United States, 315 U. S. 262, 273 (1942). And 
of course large acreages have since 1855 been patented to 
citizens under the pre-emption, homestead, and many other 
laws. Appellant does not challenge these titles. Indeed, 
sensing that no court will adopt its view, with its attendant 
consequences, it actually does not dare challenge the with¬ 
drawals made for a multitude of purposes of which ex¬ 
amples have been given above. Although its broad argu¬ 
ment is that Congress could not reduce the lands open to 
entry by it (Br. 29), appellant shows it has no faith in it 
when, in footnote 8 (Br. 14) it admits it cannot enter upon 
“public land set aside or occupied for public use.” And it 
would reply that, as to the various dispositions above al¬ 
luded to, all were for a “public use.” But if Congress can 
withdraw at all, then appellant does not have the type of 
grant it argues for. It is a question of power, and appel¬ 
lant has conceded it. Similarly at Br. 7 appellant states 
that it has a grant in praesenti and a vested right to “se¬ 
lect any public lands * * * not set aside or occupied for a 
public use. such as the Capitol in Washington, a pari: or a 
wilitarg reservation.” (Italics supplied.) In other words, 
the argument is that Congress could withhold Little Placer 
if it wanted to put a barracks on it or grow grass on it, but 
not because it is valuable mineral property to be disposed 
of under the Mineral Leasing Act. Does appellant think 
the administration of mineral lands for the benefit of the 
people and support of the Government is not a public use? 
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How can it think so in view of the holding in United States 
v. Midwest Oil Co., 236 U. S. 459 (1915) sustaining an Ex¬ 
ecutive Order withdrawing oil land for the very purpose of 
having Congress enact legislation to administer such lands 
for the Government’s benefit? 14 

In view of appellant’s concession it seems hardly neces¬ 


sary to discuss its cited cases (Br. 12-13, 43) on “grant in 
praesenti” 1 ' and “relation back.” On the first proposi¬ 
tion, the case of Rutherford v. Greeneds TIeirs, 2 Wheat. 196 
(1917) is valueless. The question of whether a grant in 
praesenti was there made was not in the case. The only 
question was whether the State statute (no way comparable 
to the Gerard Act), having stated “25000 acres of land shall 
be allotted * * * to Nathaniel Greene,” the words “shall 
be” required that there “shall be” another act passed. 
The lands had been allotted and title transferred, and the 
question of when title vested was in no way involved. So 
far as when title would vest is concerned, the case is against 
appellant. And while appellant states that “the rule of 
this case has been followed” in the other cases cited in fn. 7 
(Br. 13), the case was cited in none of them. Apparently, 
appellant cited the case because it involved a gift of land as 
a reward for military service. But there the similarity to 
this case ends. Appellant’s citation (Br. 13) of Webster v. 
Luther. 163 IT. S. 331 (1S85) is even more mystifying. 
There the land involved was patented under a homestead 
law to a person who assigned it to an attorney in fact, and 


14 Additional concession of the withdrawal power of Congress appears 
in footnote 13, page 19 of appellant’s brief. 

1 * In Mining Co. V. Consolidated Mining Co., 102 U. S. 167 the Court observed 
that if the grant there involved was so limited as not to include mineral lands, 
“it is quite unnecessary to enter upon this question” [whether the State 
had a grant in praesenti]. Appellant cites this decision as support for his 
argument (Br. 43) but it is clear from a mere reading of it (pp. 171-172) 
that the court was simply passing the question because, since it regarded 
the grant as not including mineral lands, the question was immaterial. So 
here, if this Court concludes that the permission to enter under the Gerard 
statute did not authorize entry of Little Placer, either because it was never 
open to private entry, or because mineral lands in California were excluded 
front the permission (pp. 10-31 supra), the Court does not reach appellant’s 
argument or, indeed, the validity of the withdrawals. 
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the only question was whether the land was alienable by 
the patentee. 

The remaining cases are railroad right of way cases. 
Appellant fails to distinguish between the two classes of 
lands involved in all such cases. There are place lands 
which are alternate sections on each side of the right of 
way for a stated depth. It is this class of land which is de¬ 
scribed as “grants in praesenti” and the railroad cases uni¬ 
formly hold that, upon filing of the map of definite location, 
title vests as of the date of the act. But the grants of place 
lands are true grants, not a mere right to enter. Thus the 
language quoted by appellant (Br. 13) from Leavenworth, 
Etc. R. R. Co. v. United States, 2 Otto 733, 741 (1875) would 
show clearly the words of grant and that it is place lands 
the court is talking about if appellant had not omitted, 
following the first quoted sentence, this sentence: “ ‘There 
be and is hereby granted’ are words of absolute donation 


and impart a grant in praesenti.” 

The other class of lands in the railroad grant acts are 
“indemnity lands” which are lands lying within a certain 
deptli of the place limits on each side. There are no words 
of grant here, but the company is given a right to select 
alternate sections in lieu of losses in place lands due to ap¬ 
propriation by others prior to the filing of the map of lo¬ 
cation. If there is any analogy in the railroad cases to the 
right to enter given the Gerard heirs it is the right of the 
railroad to select in the indemnity lands. But as to in¬ 
demnity lands the cases are against appellant. Thus in 
United States v. Southern Pac. R. R. Co., 223 U. S. 565, 570 
(1012), the Court stated: 


An indemnity grant, like the residuary clause in a 
will, contemplates the uncertain and looks to the fu¬ 
ture. 'What, a railroad is to be indemnified for [mean¬ 
ing place lands] may be fixed as of the moment of the 
grant, but what it mag elect when its right to indemnity 
is determined depends on the state of the lands selected 
at the moment of choice. Of course the railroad is lim¬ 
ited in choosing by the terms of the indemnity grant, 

^ * * C 7 
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but the so-called grant is rather to be described as a 
power. Ordinarily no color of title is gained until the 
power is exercised. (Italics supplied.) 

So also in Southern Pacific Railroad Co. v. Bell, 1S3 IT. S. 
675, G81-6S2 (1902) it was held: 

(1) That as to lands within the primary limits, the 
grant takes immediate effect, and attaches to particu¬ 
lar lands when the map of definite location is filed; * * * 

(2) That to lands within the indemnity limits, the 
company takes no title until a deficiency in place limits 
has been ascertained and the company has exercised 
its right of selection, with perhaps some rare excep¬ 
tions. * * * (Italics supplied.) 

See also St. Paul Railroad v. Winona Railroad, 112 IT. S. 
720, 731-732 (1885): Ryan v. Railroad Co., 9 Otto 3S2, 
386 (1878) : and Krug v. Santa Fe Par. R. Co., 81 U. S. App. 
I). 0. 28S, 158 F. 2d 317 (1940), where this Court recognized 
that “it is true that, as a general rule, selection is neces¬ 
sary to rest any right to specific indemnity land in the 
grantee * * and went on to say that there is an excep¬ 
tion where there are insufficient indemnity lands to satisfy 
place losses, an element not present in this case (p. 32, 
infra). 

It is submitted that there is no basis for holding that 
appellant has a grant of anything in praesenti. There ob¬ 
viously was no grant of property but simply of a right to 
acquire property in the future. In this situation there can 
1)0 no question of relation back. ^Moreover, the case on 
which appellant relies (Br. 43) for relation back is actually 
against him. In TTYsf v. Lyders, 59 App. D. C. 122, 36 F. 
2d 108 (1929) 'West had a Valentine scrip certificate which 
entitled him to “select * * * unoccupied anefcuppropriated 
lands of the United States.” He entered it in the land office 
upon the land there involved and this Court held that his 
selection vested him with a right that could not be ousted 
by a subsequent withdrawal. "While it is true that this 
Court stated that upon a valid selection his right related 
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back to the date of issuance of the scrip, no such ques¬ 
tion was necessary to be decided since, as stated, the only 
question was the effect of a withdrawal after the selection. 
Hence it was dictum. Moreover, this Court did hold that 
there must be a valid selection to perfect any right. And 
when the case came back, in Lyders v. 1 cites, 65 App. D. C. 
379, S4 F. 2d 232 (1936), this Court sustained a rejection 
of the entry on the ground that the land had been with¬ 
drawn for another use prior to the selection. Thus this 
Court has, we think, decided the point against appellant, 
because under a statute not legally distinguishable from the 
Gerard Act it held (1) that there must be a valid selection, 
and (2) that where the land is withdrawn prior to selection, 
an attempted selection thereafter is invalid. Here the land 
was withdrawn fifty-eight years before appellant’s at¬ 
tempted selection. 

We also think the Supreme Court indicated the validity 
of prior withdrawals in Cliotard v. Pope, 12 Wheat. 586, 589 
(1827) where it stated: 

From the earliest date of the legislation of Congress 
on this subject, there have been appropriations to the 
public use, made by withdrawing from this mass cer¬ 
tain portions of territory for public seminaries, towns, 
salt-springs, mines, and other objects; and the particu¬ 
lar land in controversy was appropriated under a pre¬ 
vious law, to wit, the act of April 1S20, for the site of a 
town. We, therefore, think that it was not included in 
the right to appropriate vested in the complainants 
under the act on which they rely. 

While it is true that the appropriation there antedated the 
statute under which the scrip issued, we think it clear from 
the opinion as a whole that the court would have reached 
the same conclusion if the withdrawal had occurred after 
the statute but before selection. 

Appellant states it had a contract right. But the ques¬ 
tion is what kind of right did the Act create. It merely al- 
lowed entry of 1920 acres of land open to private entry at 
$1.25 an acre. The Act did not guarantee mineral land, (cf. 
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Charleston Min. Co. v. United States, 273 U. S. 220, 225 
(1927)) and it did not guarantee that land would 
be available in all of the public land states or in 
any particular one of them. It simply relieved the 
heirs of the payment required by the public land 
law. In all other respects the Government was no 
more committed than to a citizen who could enter land 
for cash. The Government did not contract to leave in that 
status land open to private entry in 1855. Neither did it 
contract to open more land to private entry, or continue it 
in that status if it were opened. Cf. Work v. Braffet , 276 
U. S. 560 (1928); Stoddard v. Chambers . 2 How. 284, 317 
(1844). The contract is to allow entry of land open to pri¬ 
vate entry. In 1947 there were 100S acres of such land in 
Missouri. Therefore the statutory withdrawal violated no 
right of appellant. 


B. Even if the Congressional 'Withdrawal Had Not 
Been Made, the Lands Were Validly Withdrawn in 1934 
by Executive Order. —By Executive Order 6910, dated No¬ 
vember 26, 1934, 43 C. F. R. 297.11, all of the vacant, unre¬ 
served and unappropriated public lands in California and 
eleven other western states were withdrawn for classifica¬ 
tion. 1 ' 1 That withdrawal was authorized bv the Act of June 

* 

25, 1910, 36 Stat. 847, as amended by the Act of August 24, 
1912. 37 Stat. 497. It was ratified by Congress when it 
amended the Taylor Grazing Act by the Act of June 26, 
1936, sec. 2, 49 Stat. 1976. That statute made specific refer¬ 
ence to the lands withdrawn by Executive Order 6910 and 
authorized the Secretary, in his discretion, to open to en- 

trv land covered bv the order when he found it suitable 
* • 

“for acquisition in satisfaction of any outstanding * * # 
script rights.” 

Appellant’s first argument is that it is unaffected by 
Executive Order 6910 because the order contained a provi¬ 
sion reading: “The withdrawal hereby effected is subject 
to existing valid rights.” And appellant argues that it had 


16 By Section 7 of the Taylor Grazing Act of June 28, 1934, 48 Stat. 
1269, the Secretary of the Interior was (t authorized, in his discretion, to 
exaniine and classify any lands within such grazing districts * * 
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such a right in Little Placer 17 in 1934, even though no at¬ 
tempted entry was made until 13 years later. 

Obviously the provision relates to rights existing in 
specific property on the date of the order. Appellant does 
not sav it had a right of anv kind in Little Placer. It states 
it had a vested right to select. It still had that right, after 
the order was issued, a right to acquire by entry 40 acres of 
any public land which remained open to private entry. Ap¬ 
pellant is really at this point simply arguing over again, not 
that he had a valid right in Little Placer in 1934, but that 
the United States could make no withdrawal until after 
appellant decided in its own good time which was the Gov¬ 
ernment's most valuable fortv acres. 

% 

Appellant quotes from Stockley v. United States, 260 
U. S. 532 (1922), where a similar exception of existing valid 
claims in an Executive Order was discussed. But that case 
does not hold that a person having an unexercised right to 
enter public land has an existing valid claim within the 
meaning of the exception. The case proves that the provi¬ 
sion deals with a property right in specific property. Stock- 
ley entered into possession of a tract of land in 1897, made 
a preliminary homestead entry in 1905, and the Court stated 
that “The effect of a preliminary homestead entry is to 
confer upon the entryman an exclusive right of possession, 
which continued so long as the entryman complies in good 
faith with the requirements of the homestead law.” (Italics 
supplied.) And the court further observed that Stockley 
had complied with every requirement of the law prior to the 


l" This is the third different attempt by appellant to use the provision 
saving existing valid rights. Before the Secretary, appellant argued that 
Little Placer was not withdrawn by the Executive Order because on the 
date of the order Little Placer was under a mineral lease to a third party! 
The Secretary had little trouble with that one (Jt. App. 21). When this 
suit was filed it was alleged by appellant that on the date of the Executive 
Order “there existed a valid right to the parcel of land hereinafter described, 
namely: a perfected location thereon under the mining laws” (Compl., Jt. 
App. 4). In the stipulation of facts, paragraph 6(d) (Jt. App. 11), refer¬ 
ence is made to a proceeding before the Secretary entitled United States v. 
United States Borax Company, and in paragraph (e) it is recited that the 
proceedings described in (d) “held invalid and cancelled the ‘perfected loca¬ 
tion [on the lands in question] under the mining laws’ described on page 3 
of the complaint.” 
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withdrawal order, and held that Stockley had a valid exist¬ 
ing right within the meaning of the exception. 

Appellant's second challenge of Executive Order 6910 
(Br. 46-50), based upon the decisions in United States v. 
Xorthern Pac. Ry. Co., 256 U. S. 51 (1921) and Santa Fe 
Pacific case, 56 I. D. 376 (1938), is clearly unsound. The 
Xorthern Pacific case held that, where there is insufficient 
land in the indemnity area to satisfy losses in place lands, 
tlie railroad's right to select within the indemnity lands is 
unaffected by an Executive Order withdrawal of the in¬ 
demnity lands. That the case applies only where there is 
such a deficiency was recognized by this Court in Krug v. 
Santa Fe Pacific Railroad Co., 81 App. I). C. 288, 15S F. 2d 
317 (1946), and in its second decision in the same case, 
dated November 15, 1951. A mere reading of the lieadnote 
in Santa F<‘ Pacific Railroad Co., 56 I. D. 376 (193S) shows 
that the case is no different. There was no such deficiency 
here, because as hereinbefore noted (p. 32, supra) there 
were over a thousand acres of public land open to entry 
in 1947. 

Wo think that, even if there were a deficiency here, the 
case is different from the Xorthern Pacific case by reason 
of the difference in the nature of the withdrawals. In the 
Xorthern Pacific case the withdrawal was to be permanent 
and. if upheld as against the railroad, would have perma¬ 
nently deprived the company of its right to indemnity lands, 
since there were specific limits within which indemnity 
lands could he selected. That is not true here, since Con¬ 
gress itself has provided a remedy to cure any deficiencies 
that might result from the order. The withdrawal is for 
the purpose of classifying lands, 18 a duty which the Secre¬ 
ts Appellant’s assertion (Br. 49) that the withdrawal order is not for a 
public use is senseless. Referring to “about 100’’ Executive Order with¬ 
drawals which had been made between 1S70 and 1872, the Supreme Court, 
in United States v. Midwest Oil Co., 236 U. S. 459, 4S1 (1915) stated: “Many 
of them were in aid of the administration of the land laws: to correct 
boundaries; to prevent fraud; to make a classification of the land, and like 
pood —but non-statutory reasons. Some were made to prevent settlements 
while the question was beinfl considered as to whether the lands mipht not 
he included in a forest reservation.” (Italics supplied). 
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tary had been expressly authorized to perform by section 7 
of the Taylor Grazing Act of June 28, 1934, 4S Stat. 1269, 
1272. But Congress in passing the Grazing Act did not 
have in mind permanently withholding all lands withdrawn 
by Executive Order 6910. 1!> By the Act of June 26,1936, 49 
Stat. 1976, section 2 of the Grazing Act was amended and 
the Secretary was authorized, in his discretion “to examine 
and classify any lands withdrawn or reserved by Executive 
Order of November 26, 1934 (numbered 6910) * * * which 
are * * * proper for acquisition in satisfaction of any out¬ 
standing lieu, exchange or script rights * * * and to open 
such lands to entry, selection or location for disposal in 
accordance with such classification under applicable public- 
land laws.” Thus the withdrawal here is not a permanent 
withdrawal which would defeat the right of entry, but the 
legislation contemplates making public land available to 
entry in twelve states in which all public land had been with¬ 
drawn from private entry, and thus from scrip entry, for 
forty-five years preceding the order.- 0 If appellant does 
not wish to enter lands in Missouri, it can ask the Secretary 
to classify additional land as suitable for scrip location. Of 
course the Secretary will not elassifv Little Placer as suit- 
able for such entry for the reasons set out in his decision 


(Jt. App. 19-21). Even apart from the lack of power in the 
Secretary to dispose of mineral land except by a reserva¬ 
tion of the minerals (Act of July 17, 1914, 38 Stat. 509) he 
would be justified in rejecting an entry of such a valuable 
property or any other property of such value. Appellant 
has no contract by the United States to deliver any specific 
land or to deliver mineral land of high value. The right 
is merely to enter land open to others at $1.25. 


i** Of course, since the Executive Order did not include Missouri, the 
lands in that State remained open to entry. 

20 As previously noted (p. 32, supra) all lands except in Missouri were 
withdrawn from private entry by the Act of March 2, 1SS9, 25 Stat. S54. 
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III 

The Dufy of the Secretary Was Not Ministerial But His De¬ 
termination Required the Exercise of Discretion and Judg¬ 
ment, as Well as the Construction of the Laws Relating 
to Public Lands of the United States, and Hence His Action 
May Not Be Controlled by Mandatory Injunction 

The complaint prayed for a writ of mandamus (Jt. App. 
o). The remedv formerly known as the writ of mandamus 
is available under the new rules, which abolished the writ 
(Rule 81(b) F. R. C. P.), but is governed by the same prin¬ 
ciples as before. Hammond v. 1lull. 7G App. D. C. 301, 303, 
131 F. 2d 23, 23 (1942), certiorari denied 31S U. S. 777 
(1943): Dodder Metal Furniture Co. v. Warren , 76 U. S. 
App. D. C. 60, 129 F. 2d 43 (1942). The Supreme Court 
lias stated the rule concerning the issuance of the writ of 
mandamus as follows (Wilbur v. United States, 2S1 U. S. 
206, 218-219 (1930): 

“Mandamus is employed to compel the performance, 
when refused, of a ministerial duty, this being its chief 
use. It also is employed to compel action, when re¬ 
fused, in matters involving judgment and discretion, 
but not to direct the exercise of judgment or discretion 
in a particular way nor to direct the retraction or re¬ 
versal of action already taken in the exercise of either. 

“The duties of executive officers, such as the Secre¬ 
tary of the Interior, usually are connected with the 
administration of statutes which must be read and in 
a sense construed to ascertain what is required. But 
it does not follow that these administrative duties all 
involve judgment or discretion of the character in¬ 
tended by the rule just stated. Where the duty in a 
particular situation is so plainly prescribed as to be 
free from doubt and equivalent to a positive command 
it is regarded as being so far ministerial that its per¬ 
formance may be compelled by mandamus, unless there 
be provision or implication to the contrary. But where 
the duty is not thus plainly prescribed but depends 
upon a statute or statutes the construction or applica- 
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tion of which is not free from doubt, it is regarded as 
involving the character of judgment or discretion which 
cannot be controlled by mandamus.” 21 

The rule that mandamus will not lie to overturn an ad¬ 
ministrative determination applies with equal force to the 
construction of the statutes to be administered by them as 
it does in cases involving determinations of fact, and is 
nowhere more strongly stated than in cases requiring the 
Secretary of the Interior to construe the public land laws. 
Ness v. Fisher, 223 U. S. 683, 691-692 (1912); Hall v. Payne , 
254 U. S. 343, 347-348 (1920); Riverside Oil Co. v. Hitch- 
cock, 190 U. S. 316, 324-325 (1903), and Work v. Rives, 267 
U. S. 175, 177-178 (1924). Thus, in the Riverside Oil Com¬ 
pany case the court stated: 

“That the decisions of the questions presented to the 
Secretary of the Interior was no merely formal or min¬ 
isterial act is shown beyond the necessity of argument 
by a perusal of the foregoing statement of the issues 
presented by this record for the decision of the Secre¬ 
tary. "Whether he decided right or wrong, is not the 
question. Having jurisdiction to decide at all, he had 
necessarily jurisdiction and it was his duty to decide 
as he thought the law was, and the courts have no 
power whatever under those circumstances to review 
his determination by mandamus or injunction. The 
court has no general supervisory power over the of¬ 
ficers of the Land Department, by which to control their 
decisions upon questions within their jurisdiction. If 
this writ were granted we would require the Secretary 
of the Interior to repudiate and disaffirm a decision 
which he regarded it his duty to make in the exercise 

21 The rule is of long standing. Sec e.g., Marbury v. Madison, 1 Crunch 137, 
166. 170 (1S03); Riverside Oil Co. v. Hitchcock , 190 U. S. 316, 324-325 
(1902); Knight v. Lane, 228 U. S. 6 (1913); Hall v. Payne, 254 U. S. 343, 
347-348 (1920); Wilbur v. United States, 281 U. S. 206, 218-219 (1930). 
An excellent summarization of the principles governing mandatory relief is 
contained in the opinion of this Court in Hammond v. Hull . 76 U. S. App. 
D. C. 301, 303, 131 F. 2d 23, 25 (1942), certiorari denied 318 U. S. 777 
(1943). 



44 


of that judgment which is reposed in him by law, and 
we should require him to come to a determination upon 
the issues involved directly opposite to that which he 
had reached, and which the law conferred upon him 
to make.” 

And in Work v. Rives. 267 U. S. 175, 1S3 (1924) referring 
to the first three cases cited in the preceding paragraph of 
that opinion, the Court stated: 

* * * [they] were all cases in which it was sought to 
control and reverse rulings of the Secretary of the In¬ 
terior, on the ground that he had in the administration 
of the land laws made a ruling contrary to law against 
an applicant for action by him. In each case it was 
held that, as the statute intended to vest in the Sec¬ 
retary the discretion to construe the land laws and 
make such rulings, no court could reverse or contest 
them bv mandamus in the absence of anvthing to show 
that they were capricious or arbitrary. * * * 

We think this Court will have no trouble in recognizing 
the above characterization of the cases referred to as a 
thumb-nail sketch of the case at bar, since it is crystal clear 
that appellant seeks to have this Court overturn the Secre¬ 
tary's action on the ground that he “in the administration 
of the land laws made a ruling contrary to law.” That the 
Secretary was required to exercise judgment and to con¬ 
strue the land laws, as well as the Gerard Act, is also clear. 
Appellant so identifies his own case by stating (Br. 55) 
that “the errors of law committed by the Secretary were 
his rulings that the Little Placer could not be entered by 
the appellant because of the Mineral Leasing Act, Execu¬ 
tive Order 6910, and that mineral lands in California were 
excluded.” 

This Court succinctly stated the rule applicable here 
when it stated in Hammond v. Hull, 76 App. D. C. 301, 303, 
131 F. 2d 23, 25 (1942), certiorari denied 31S U. S. 
777 (1943) that “When the performance of official 
duty requires an interpretation of the law which gov- 
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eras that performance, the interpretation placed by the 
officer upon the law will not be interfered with, certainly, 
unless it is clearly wrong and the official action arbitrary 
and capricious” (Italics supplied). 22 

CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment should be affirmed. 

Wm. Amory Underhill, 

Assistant Attorney General. 

Roger P. Marquis, 

Fred W. Smith, 

Attorneys, Department of Justice 
Washington, D. C. 

December 1951. 


-- Appellant’s many assertions (e.g., Br. 10-14) that the Gerard Act con¬ 
stituted a contract and that this is an action to require the Secretary of the 
Interior to honor a contractual obligation of the United States government 
are irrelevant to the fundamental questions presented in this case whether 
the Secretary may be compelled to patent “Little Placer 7 ’ to appellant and 
any answer to such assertion would unduly extend this brief. It is sufficient 
for present purposes to note that specific performance of governmental con¬ 
tracts cannot be obtained by means of securing mandatory relief against 
governmental agents. Wells v. Eoper, 246 U. S. 335, 337-338 (1918). 
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Questions Presented. 


Is it not: true that: 

1. Only lands open to private entry are subject to 
Gerard scrip selection under the Act of February 10, 
1855 ? 

2. Mineral lands are not subject to Gerard scrip selec¬ 
tion? 

3. Lands containing deposits of a type subject to the 
Mineral Leasing Act are not subject to Gerard scrip 
selection ? 

4. Withdrawn lands are not subject to Gerard scrip 
selection ? 

5. The asserted right of the plaintiff, as a Gerard 
scrip holder, to select withdrawn mineral lands contain¬ 
ing valuable sodium deposits is “not so clearly defined 
that there can be no question of the purpose of Congress 
to confer” it? 

6. The considered judgment of the Secretary of the 
Interior made in accordance with a long established ad¬ 
ministrative practice should not be disturbed? 
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AMICUS CURIAE BRIEF. 


Statement of Interest. 

This amicus curiae brief supporting the Secretary of 
the Interior is submitted on behalf of Harvey S. Mudd, 
Seeley G. Mudd, Henry T. Mudd and George D. Dub, 
all of Los Angeles, California. Their interest is as pros¬ 
pective competitive bidders for the privilege of leasing 
from the Government the valuable sodium deposits of the 
Little Placer. They are the equitable owners of the 
Western Borax Property (adjacent to the Little Placer) 
under a contract of sale approved by the United States 
District Court following a divestiture order in certain 
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divestiture anti-trust proceedings. 1 The Department of 
the Interior has been waiting for many years to lease the 
Little Placer on competitive bidding in accordance with the 
provisions of the Mineral Leasing Act and has delayed 
only because the existence of outstanding claims 2 might 
unfavorably affect the bidding. 


x See United States v. Borax Consolidated, Ltd., et al., civil 
action 23690-G in the District Court of the United States for the 
Northern District of California, Southern Division. 


^Plaintiff’s 1947 claim was the last to be asserted and is the only 
claim not now finally eliminated. 


Significance of Case. 

West Coast Exploration Company is seeking to acquire 
a fee simple title to the valuable Little Placer in exchange 
for scrip. A decision in favor of the Secretary will 
enable the Government to obtain a substantial bonus and 
continuing royalties by leasing the Little Placer in accord¬ 
ance with the provisions of the Mineral Leasing Act. 

But the startling potential significance of this case lies 
not in the immediate controversy. A decision upholding 
the plaintiff’s attempted selection would be the biggest 
bombshell ever exploded in the public land law held. If 
it should be held that valuable mineral lands (previously 
regarded as subject only to the mining laws) 3 can be 
acquired by scrip selection, the orderly, time-proven sys¬ 
tem developed over the years for the conservation, classi¬ 
fication, and disposal of the public lands will be violently 
disrupted. Thousands of acres of outstanding scrip, most 
of which is undoubtedly held by dealers and speculators, 
will increase tremendously in value over night. 4 Locations 
will certainly be made upon the federal petroleum reserves 
and upon other valuable lands remaining in the public 


3 “Mineral lands” include not only those subject to patent as lode 
or placer mining claims, under the general mining laws, but also 
those subject only to lease under the Mineral Leasing Act, such 
as phosphate, sodium, coal, oil or gas lands. 

4 According to Time Magazine, for example, a business genius 
who regards his meteoric financial rise as the result of “simple 
business deals” has described the potentialities of his scrip in¬ 
vestments as “truly fantastic.” See Time, September 24, 1951, 
pages 98 and 99. 
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domain. 5 Confusion would inevitably result from a hold¬ 
ing that scrip may be used to acquire proven oil or other 
valuable lands. For example: Would scrip take the gov¬ 
ernment’s underlying fee interest in leased oil lands, thus 
entitling the scripholder to royalties? On the termination 
of such a lease, would a properly timed scrip selection take 
the fee simple? Would the provision of the Atomic Energy' 
Act directing that all fissionable materials be reserved 
to the United States in all patents, 6 be invalid against 
every holder of outstanding scrip? Can the invaluable 
tide lands be snatched by an alert scripholder right from 
under the noses of the coastal States and the Govern¬ 
ment? 7 Will practically all the legislation of the past 
hundred years designed for the conservation and federal 
control of the public domain and particularly the natural 
resources be disregarded in passing upon scrip selections? 


5 Even without the tremendous boost which would be given him 
by an erroneous decision in this case, the American scripholder has 
long been notorious for his incurable optimism. One of the 
best examples is the attempted Gerard Scrip selection of the million 
dollar El Mirador Hotel site in Palm Springs, California, following 
its condemnation and acquisition by the Government for military 
purposes. By decision A-25S27, dated March 1, 1949, the scrip- 
holder’s application was finally rejected by the Department. Of 
some interest is the fact that the Gerard scrip used for that bizarre 
selection was acquired by a partial assignment from the plaintiff 
West Coast Exploration Company of the identical scrip certificate 
upon which the present location of the Little Placer is based— 
Subdivision No. 6 of Special Certificate No. 2. 

6 Act of August 1, 1946, 60 Stat. 760, 42 U. S. C. lS05(b)(7). 

7 These are but a few examples of the plausible contentions which 
an erroneous decision of this case would make available to the 
fertile minds of scripholders and their ingenious lawyers. The 
tidelands attempt has already been made, and was rejected by the 
Department of the Interior. Memorandum opinion of the Solicitor 
of the Department of the Interior, number M-36084, dated June 25, 
1951. 
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ARGUMENT. 

1. Introduction. 

The Little Placer. 

The ten acres, known as the Little Placer mining claim, 
which plaintiff has attempted to select, are among the most 
valuable unleased mineral lands owned today by the United 
States. The Little Placer is entirely surrounded by lands 
long since patented, and ever since 1926 when it was 
first located as a placer mining claim, claimants have 
fought before the Interior Department and before the 
courts for the right to exploit this known deposit of high- 
grade sodium compounds. 8 

Summary of Argument. 

A careful reading of the Gerard Act, particularly in 
the light of the public land system then existing, makes it 
quite clear that Congress had no thought of creating the 
extensive rights now claimed by the plaintiff. The act 
merely permitted the Gerard heirs to enter without pay¬ 
ment the lands from time to time open to entry. The 
Supreme Court has so construed identical operative lan¬ 
guage; the Congressman who explained the Gerard bill 
to the House so stated; and no other construction is rea- 


8 The history of the Little Placer makes an interesting story. At 
least two of the claimants were at one time or another on the 
verge of success. The following depict the struggle: Burnham 
Chemical Co. v. Krug, 81 F. Supp. 911 (1949); affirmed as 
Burnham Chemical Co. v. Chapman, per curiam, 86 App. D C 
412, 181 F. 2d 288 (1950) ; cert, den., 340 U. S. 826 (1950) ; and 
the following decisions of the Department oj the Interior: Muroc 
Land Company, A-24680, November 18, 1947; United States v. 
U. S. Borax Co., A-23380, July 31, 1944; United States v. U. S. 
Borax Co., A-23380, April 28, 1943; Burnham Chemical Co v 
U. S. Borax Co., 54 I. D. 183 (1933). 


sonable in the light of the public land system existing in 
1855. However, entirely apart from the fact that Gerard 
scrip selections are limited to lands open to private entry, 
the plaintiff's attempted selection must fail. The Supreme 
Court has repeatedly held that federal land laws which do 
not expressly mention mineral lands, must be construed 
to exclude them. 9 

Even if plaintiff's erroneous construction of the Gerard 
Act were correct, subsequent developments in the public 
land laws would prevent the particular selection which 
plaintiff has attempted. 10 

By the enactment of the general mining laws, codified 
in 1878, 11 Congress provided an exclusive method of dis¬ 
posing of known mineral land. This system was intended 
to supersede all preceding legislation and Congress clearly 
had the power to do so. 


9 The erroneous contrary language in Work v. Louisiana, 269 U. 
S. 250 (1925), referring to 1849 and 1850 grants, was avoided in 
Charleston Min. & Mfg. Co. v. United States, 273 U. S. 220 
(1927), involving a selection attempted under an 1845 grant. In any 
event the Louisiana opinion expressly approved the earlier decision 
in Ivanhoc Mining Co. v. Keystone Consolidated Mining Co., 12 
Otto 167 (1SS0) which controls this attempted selection of Califor¬ 
nia land. 

10 If plaintiff were not so persistent, we would ignore its curious 
effort to “bootstrap” an accurate statement made in oral argument 
into a damaging admission. See pages 4, 7 and 26 of Appellant’s 
brief. Mr. Boyd was right. Gerard scrip—then or now—would 
take any land open to selection. But lands not open to private 
entry, mineral lands, lands being offered under special laws, and 
withdrawn lands were not then and are not now open to selection. 
Naturally a century of public land development has had consider¬ 
able effect on the particular parcels from time to time open to 
selection. For some time it is undoubtedly true that the available 
lands increased. As more and more lands were surveyed, offered 
at auction, and opened to public entry, the supply increased. Later 
it dwindled. A Gerard scripholder can scarcely complain that after 
92 years the supply of available lands had become somewhat limited. 

“Revised Statutes. See Section 2318, 30 U. S. C. 21. 





Similarly, the Mineral Leasing Act of 1920 12 established 
an exclusive method of administering certain types of 
minerals such as the sodium deposits in the Little Placer. 

Plaintiff argues that subsequent general acts should be 
construed not to limit the earlier Gerard Act. But this 
rule of construction cannot apply since Congress has spe¬ 
cifically referred to outstanding scrip rights in subse¬ 
quent legislation. 13 

By Executive Order 6910 14 the Little Placer was with¬ 
drawn in 1934 from all possible selection. This with¬ 
drawal was clearly valid. Many such withdrawals have 
been sustained by the courts. At least two have with¬ 
stood attacks far stronger than that made by plaintiff. 15 

Never has the power of Congress to control and dispose 
of the public domain been successfully questioned. It has 
been frequently held that the power of Congress over the 
public lands is without limitation . 16 

Any suggestion which would limit the power of the 
Government to alter the public land system; to enact exclu¬ 
sive laws governing mineral lands; or to establish a system 
for the classification and conservation of the public land, 
should be emphatically rejected. 


12 Act of February 25. 1920, 41 Stat. 437, 30 U. S. C. 181 et seq. 

13 Act of March 4. 1933, 47 Stat. 1570, 30 U. S. C. 124; Act of 
June 26. 1936, 49 Stat. 1976, 43 U. S. C. 315f. 

14 43 C. F. R. 297.11. 

l5 United States v. Wyoming, 331 U. S. 440 (1947); Lyders 
v. I ekes, 65 App. D. C. 379, 84 F. 2d 232 (1936). These deci¬ 
sions are discussed on pages 22 through 24 of this brief. 

16 Gibson v. Chouteau, 13 Wall. 92, 99 (1872) ; United States v. 
San Francisco, 310 U. S. 16, 29 (1940). 


This brief does not attempt an exhaustive presentation 
of each of the several independent grounds which support 
the decision of the District Court. That job is well done 
by the Attorney General’s brief. It is rather the purpose 
of this brief to offer a somewhat different approach to 
some of the issues and to supply some additional argu¬ 
ments. Hence, some important points made by the Gov¬ 
ernment are not mentioned at all, others only briefly. 
Judgments naturally vary on the relative strength of dif¬ 
ferent arguments, and some arguments have been omitted 
from both briefs. 17 


17 For example, each of the following arguments fairly supports 
the judgment below: 

a. The language of the Gerard Act cannot conceivably require 
the Government to patent land in small parcels. Could each Gerard 
heir have patented a strip of land 5.2S feet wide and 1,000 miles 
long, equivalent in area to one section? Obviously not. Compare 
the following language from United States v. McLaughlin, 127 
U. S. 428. 450 (188S) : “In practice, it is true, our authorities in 
administering the public lands, have generally allowed the original 
grantee to make his own selection of the point where he will have 
his quantity located, provided he has it all located together in one 
tract. But this is a matter of favor and not a matter of right.” 

b. By stalling for 92 years in an effort to find and grab a really 
valuable piece of government land, the holders of this certificate 
have lost, by waiver or laches, any possible right to discretionary 
judicial relief. Even if Congress had, as plaintiff contends, under¬ 
taken to guarantee that lands would be available for selection in 
the future, it certainly would not undertake to guarantee such 
availability forever. It is unnecessary to say how long such a 
guarantee might be good. 92 years is certainly too long. 

c. The argument which the trial court refers to as an "estoppel” 
theory (See Memorandum, J. A. p. 25 and Conclusions of Law, 
J. A. p. 37) that the exchange of a full section certificate for six¬ 
teen forty-acre certificates in 1880 estopped the holders from later 
selecting mineral lands since at that time there could have been no 
conceivable question about the settled policy of exclusion. 
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2. The Meaning of the Act in 1855. 

A. The Entry System and the Use of Its Characteristic 

Terminology. 

The language of the Gerard Act must be interpreted 
as a part of the public land system existing in 1855. The 
phrase “permitted to enter one section without payment” 
will be seen, in the light of that system, to have a plain 
and simple meaning. 

Under the entry system, well developed by 1855, the 
vast federal domain was first officially surveyed into town¬ 
ships six miles square containing mile square sections. As 
the surveys were completed certain areas were, by presi¬ 
dential proclamation, offered for sale to the highest bidder, 
provided the statutory minimum price (generally $1.25 
per acre) was bid. The lands which were not sold at 
public auction were then and only then open to entry. 
This meant that any citizen could “enter” these lands by 
filing in the local land office his application to purchase, 
and by paying the statutory price. Terms such as “enter,” 
“entry” and “private entry”’ were used to describe this 
process by which lands, drawn into market by proclama¬ 
tion, and remaining unsold after public auction, could be 
purchased for $1.25 per acre. These technical words, like 
many common law words of conveyance, had acquired a 
precise meaning. 18 

The Gerard Act was intended solely to excuse Gerard’s 
heirs from making the payment required of other citizens 
for the privilege of buying public land in the areas which 
were from time to time made open to entry. This was 


18 This system is described in Chotard v. Pope, 12 Wheat. 586 
(1827), and later in Eldred v. Sexton , 19 Wall. 189 (1874). 
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very explicitly held by the Supreme Court in Chotard v. 
Pope as early as 1827 and no material change in the stat¬ 
utes 10 or case law was made between that time and the 
year 1S55 when Congress adopted the Gerard Act. Of 
course. Congress might have more explicitly defined the 
rights which it intended to create, but as the Supreme 
Court had said in the Chotard case: 

“The ideas on this subject were so fixed in familiar 
use that congress felt no necessity for further pre¬ 
caution in legislating on this subject in this instance 
than what is implied in the use of language belonging 
to their general system.” (12 Wheat, at page 588.) 

When Congress “permitted” the Gerard heirs to “enter” 
public lands “without payment of any consideration,” it 
obviously referred to those lands which others were en¬ 
titled to enter zc nth payment of consideration. This in¬ 
terpretation is completely confirmed by the statement of 
Representative Mace who explained the bill to the House 
of Representatives just prior to its passage: 

“The comittee had some trouble in fixing on the 
kind of relief to be afforded, but after inquiring and 
receiving much information, it came to the conclusion 
to report a bill authorizing each of Gerard’s heirs, 
three in number, to enter one section of any of the 
public land open to private entry P (Congressional 
Globe. 33rd Congress, 1st Session, 1854, Part 3, p. 
1732.) (Emphasis added.) 

In 1855 lands open to entry could generally be entered 
for $1.25 an acre. The effect of the Gerard Act was 
simply to excuse the Gerard heirs from making this pay- 


10 The Preemption Act merely gave each settler a preemptive 
right to buy his lands. See Atty. Gen. brief, page 15 ct scq. 
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ment. Or in the language of the Act itself, they were 
“permitted to enter without payment.” This represented 
a gift worth exactly $2,400. 20 The plaintiff points out in 
some detail" 1 that Congress in passing acts of this type 
sometimes specifically excluded mineral lands and some¬ 
times specifically provided that a particular act applied 
only to lands open to private entry. The first answer to 
that argument is the answer given by the Supreme Court 
in the Chotard case." To further define what “permitted 
to enter without payment” meant, would have been un¬ 
necessarily redundant. 


20 Three sections, or 1920 acres at $1.25 per acre. The widow 
and heirs of Thomas Flinn, who lost his life on the identical mis¬ 
sion. had been awarded $518 plus 12 years’ interest. Sec page 65 
of Appellant’s brief quoting portion of House Committee Report 
No. 32, 1st Session, 33rd Congress. The $2,400 Gerard gift was 
quite obviously liberal. Two of the original Gerard certificates were 
located on Iowa farm land a few years after the passage of the Act. 
so that $1,600 of the total gift was soon realized. Plaintiff is here 
claiming 10 acres or 1/64 of the other $S00 gift. This is exactly 
$12.50. The fantastic contrast between this sum and the tremen¬ 
dous prize which plaintiff now claims is in itself more than enough 
to show that Congress never intended such a result. The Gerard 
heirs used or disposed of their scrip long ago and received all the 
consideration which will pass to them under the Gerard Act. 
Even to hold this scrip completely valueless today would deprive 
the hero's heirs of nothing. Realization of the plaintiff's wildest 
dreams can enrich only those who now hold the certificates after 
an indeterminate number of intermediate assignments. U. T. 
Clotfelter, a member of the California State Bar. was plaintiff’s 
assignor. He held an assignment to him dated in 1SS6. Mr. Clot¬ 
felter was born in 1S70 and was about seventy-seven when he as¬ 
signed the certificate involved in this action to plaintiff in 1947, 
two days before the selection was made. It is unlikely, however, 
that he acquired the scrip at the age of sixteen. The certificate 
had probably been assigned in blank, as has long been the custom 
of scrip dealers in order to increase the marketability of their wares. 

21 Pages 21-22 and 32-34 of Appellant's brief. 

“Quoted at page 10 of this brief. 
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A second answer is that while Congress was sometimes 
more specific it never specifically provided that the scrip 
was good on mineral lands or on lands not open to private 
entry. In other words, this is a perfect analogy to the 
series of cases' 3 holding that although Congress was not 
always careful to expressly reserve mineral lands in the 
public land laws, its general purpose to do so prevents 
any contrary inference being drawn from the absence of 
specific reference. The same is true of the Congressional 
policy to limit bounty lands to lands open to private entry. 
Those scrip acts in which Congress failed to be specific 
should be construed to contain that limitation. Is it con¬ 
ceivable that Congress would limit the heirs of other 
heroes to lands open to private entry, and at the same 
time intend to give the Gerard heirs unlimited freedom 
of choice? The various private acts providing for the 
relief of individual citizens were undoubtedly drafted in 
each case by the individuals seeking relief or by their 
lawyers or their congressmen. For that very reason there 
is no uniformity in their language as is plainly demon¬ 
strated by the plaintiff's brief and to argue that Congress 
was carefully choosing its words in these acts is patently 
absurd. The attention of Congress was never focused on 
the language of the particular acts. The lawmakers were 
concerned only with merits of the various claims for re¬ 
lief. For example, when Representative Mace of the 
House Committee on Claims stated that the Gerard Act 
applied only to lands open to private entry 24 nobody asked 
any question about the language of the act. 25 The only 

^These cases are summarized and followed in United States v. 
Sweet, 245 U. S. 563 (1918). 

24 See page 10 of this brief. 

25 Cong. Globe, 33rd Cong., 1st Sess., 1854, Part 3, p. 1732. 
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question asked was “Is the widow alive?” 2C If any Rep¬ 
resentative had regarded Mace's statement as inaccurate, 
some discussion would have followed. Instead, his state¬ 
ment was accepted and the bill approved. 27 

B. Chotard v. Pope, 12 Wheat. 586 (1827). 

The Supreme Court decision in Chotard v. Pope is in¬ 
escapably in point: 

Chotard v. Pope West Coast v. Chapman. 

1. The Statutes Involved. 

An act for the benefit of An act for the benefit of 
the legal representatives of the heirs of Joseph Gerard. 
Henry Willis. 

2. The Operative Language of the Statutes. 
“Be and they are hereby au- “Be and they are hereby 
thorized to enter without permitted to enter without 
payment.” payment of any considera¬ 

tion.” 


26 ReIevant because the Act created rights in Joseph Gerard’s 
children. 

27 Plaintiff’s absurd contention that Congress purposefully deleted 
an express private entry limitation from the Act scarcely deserves 
comment. Seven years before the Gerard Act was passed, a com- 
mendably cautious Congress apparently had made more specific a 
predecessor bill which never came to a final vote. Such a clause 
could certainly do no harm although it was unnecessary. Seven 
years later this unnecessary clause was not included, probably un¬ 
intentionally. This bit of “legislative history” merely serves to 
emphasize the general purpose (not always expressed) of Congress 
to limit these Acts to lands open to private entry. Anyone familiar 
with legislative practice will realize that it is unrealistic to place 
reliance on a version of a similar bill in an earlier Congress, or 
upon differences in terminology between this and other bounty 
acts. So casual was the treatment afforded the Gerard Act as 
passed that the House Committee adopted verbatim a report writ¬ 
ten ten years earlier and referring to the Northwest Territory, not 
mentioned in the new bill. See Appellant’s brief, p. 67. 
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3. The Attempted Selections. 

Unpatented land held by the Unpatcnted land held by the 
Government for sale upon Government for lease upon 
competitive bidding under competitive bidding under 
the townsite laws. the mineral leasing act. 

In each case the Government rejected the attempted selec¬ 
tion and the scripholder sought a judicial reversal. 28 The 
Supreme Court plainly held in the Cliotard case that selec¬ 
tions under such a statute are limited to lands open to 
private entry (f. e., purchase for cash by “entry" in the 
local land office). Chotard v. Pope has never been over¬ 
ruled, criticized, qualified or even distinguished, and a 
reading of the opinion will render unnecessary a considera¬ 
tion of any other issues in this case. 

C. The Established Congressional Policy of Reserving 

Mineral Lands. 

Even if it could be assumed that the language “permitted 
to enter without payment” did not mean what the Supreme 
Court held it to mean did not mean what Representative 
Mace said it meant; 30 and did not mean what it was gen¬ 
erally understood to mean during the period when the 
Gerard Act was passed, there is still a settled rule of con¬ 
struction in public lands cases which is a complete answer 


28 Despite the compelling parallel between the cases, the plaintiff 
is somehow able on page 18 of its brief, to characterize Chotard v. 
Pope as having “no bearing whatsoever on the merits of Appel¬ 
lant’s cause.” An advocate’s understandable bias is no excuse for 
this incredible error in judgment. 

29 In Chotard v. Pope, see pages 13 and 14 of this brief. 

3rt In his explanation of the Gerard Bill to the House, see page 
10 of this brief. 
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to the plaintiff’s case: A statute which fails to include 
mineral lands expressly will be construed to exclude them.* 1 
Despite certain language in Work v. Louisiana this 
principle has always been applied to legislation subsequent 
to 1850 and it has always been applied to California lands. 
The Louisiana case is not sufficient authority for plain¬ 
tiff’s unwarranted conclusion that California mineral lands 
are subject to Gerard scrip location. 

1. The Supreme Court in that case expressly ap¬ 
proved the earlier Wan hoe Min. Co. case 33 and stated 
that as to California lands the policy of exclusion was 
clear. 

2. Although the holding in the Louisiana case is 
correct on its facts, 34 the portions of the opinion 
relied on by the plaintiff seem to be plainly wrong. 
The suggestion that the Congressional policy was a 
new one cannot stand in the face of earlier Supreme 
Court decisions relying on that policy. 35 Moreover, 


31 Ivanhoc Min. Co. v. Keystone Consolidated Min. Co., 12 Otto 
167 (1880); United States v. Sweet, 245 U. S. 563 (1918). 

3 -269 U. S. 250 (1925). 

33 12 Otto 167 (1880). 

34 See explanation on page 17 of this brief. 

33 United States v. Gratiot, 14 Pet. 526 (1840) ; United States v. 
Gear, 3 How. 120 (1845). 

“In the legislation concerning the public lands it has been the 
practice of Congress to make a distinction between mineral lands 
and other lands, to deal with them along different lines, and to 
withhold mineral lands from disposal save under laws specially 
including them. This practice began with the ordinance of May 
20, 1785, 10 Journals of Congress, Folwell’s ed. 118, and was 
observed wtih such persistency in the early Land Laws as to lead 
this court to say in United States v. Gratiot, 14 Pet. 526, 10 L. ed. 
573: ‘It has been the policy of the government, at all times, in 
disposing of the public lands, to reserve the mines for the use 
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the Louisiana case is the only case which has been 
discovered after extensive research, containing lan¬ 
guage suggesting that known mineral lands might 
pass under any statute other than the mining laws. 
Xo case so holds. 36 

3. Finally, the Louisiana opinion has been care¬ 
fully distinguished where, as in the present case, the 
issue involved a selection of lands instead of title to 
lands specifically identified long before they were sus¬ 
pected to contain minerals. In Charleston Min. 
& Mfg. Co. v. United States, 2 ' the court had before 


of the United States’: and also to hold in United States v. Gear, 
3 How. 120, 11 L. ed. 523, that an act making no mention of lead- 
mine lands and providing generally tor the sale of ‘all the lands’ 
in certain new land districts, ‘reserving only’ designated tracts, ‘any 
law of Congress heretofore existing to the contrary notwithstanding,’ 
could not be regarded as disclosing a purpose on the part of Con¬ 
gress to depart from ‘the policy which had governed its legislation 
in respect to lead-mine lands.’ and so did not embrace them. A 
like practice prevailed in respect of saline lands, and in Morton 
v. Nebraska, 21 Wall. 660, 22 L. ed. 639, 12 Mor. Min. Rep. 451, 
where a disposal of such lands under an act providing generally 
for the sale of lands in certain territories was drawn in question, 
this court said that it could not be supposed ‘without an express 
declaration to that effect’ that Congress intended by such an act to 
permit the sale of saline lands and thus to depart from ‘a long- 
established policy by which it had been governed in similar cases.’ ” 

United States v. Szeect, 245 U. S. 5o7-S (1918). 


3,: This rule, of course, applies only to lands known to contain 
minerals at the time of acquisition. Thousands of acres of public 
lands have been acquired under the non-mineral laws and were 
later discovered to contain valuable minerals. In other words. Con¬ 
gress did not normally attempt to reserve mineral rights, it merely 
provided that lands known to contain minerals may not be dis¬ 
posed of under the non-mineral laws but are subject only to the 
mining laws. 

37 273 U. S. 220 (1927). 
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it a grant made in 1845 to the State of Florida. The 
Act granted certain sections “or other equivalent 
lands’’ in lieu of any section lost to settlers or other¬ 
wise. Naturally, the claimant relied on the Louisiana 
case just as the plaintiff is doing in this case, but the 
Supreme Court held that mineral lands were not open 
to selection. The pertinent statute had been passed 
in 1845, five years earlier than the statute involved 
in the Louisiana case. Said the court: 

“It is to be observed that the case of Work v. 
Louisiana applied to a grant of swamp lands and 
did not refer to indemnity lands thereafter to be 
selected.” (273 U. S. at page 225.) 

The court avoided overruling the Louisiana case only 
by holding that the 1845 grant was not self executing. 
Actually the Louisiana case reached the correct re¬ 
sult and is supportable under the well-settled doctrine 
that where land has been specifically identified and a 
patent or certificate of title requested, a later discov¬ 
ery of minerals does not affect the applicant's title, 38 
Although the language used by the court was unfor¬ 
tunate it was circumvented without difficulty in the 
Charleston case and should be disregarded here. 


Payne v. Nezv Mexico, 255 U. S. 367 (1921); Wyoming v. 
United States, 255 U. S. 489 (1921). 
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3. How the Next Century Affected Gerard Scrip 

Rights. 

A. Only the Mineral Laws Can Apply to Mineral Lands. 

Even if it were true, as plaintiff contends, that a Gerard 
selection of mineral lands would have once been proper, 
after the adoption of the mineral laws, the prohibition 
against such a selection became clear. 

1. General Mining Laws. 

Like the Gerard Act, Section 2318 of the Revised Stat¬ 
utes of 1878 is an unsophisticated statute. 

“In all cases lands valuable for minerals shall be 
reserved from sale except as otherwise expressly di¬ 
rected by law.” 39 

This simple sentence was plainly intended to reserve the 
mineral lands from all forms of disposal. The plaintiff's 
ingenious argument that the word “sale" is not sufficiently 
broad to cover a Gerard scrip selection is erroneous. As 
the Supreme Court has said with reference to the mining 
laws: 

“. . . These acts, with some before noticed, were 
carried into a chapter of the Revised Statutes entitled 
‘Mineral Lands and Mining Resources/ Taken col¬ 
lectively they constitute a special code upon that sub¬ 
ject and show that they are intended not only to 
establish a particular mode of disposing of mineral 
lands, but also to except and reserve them from all 
other grants and modes of disposal where there is no 
express provision for their inclusion. Thus the policy 
of disposing of mineral lands only under laws specially 


3 ®Now 30 U. S. C., Section 21—its language has never changed. 
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including them became even more firmly established 
than before, and this is recognized in our decisions. 
Ivanhoe Min. Co. v. Keystone Consol. Min. Co., 12 
Otto 174; Deffcback v. Hawke , 115 U. S. 392, 402; 
Davis v. Wiebbold, 139 U. S. 507, 516.” ( United 

States v. Sweet, 245 U. S. 563, 571 (1918).) (Em¬ 
phasis added.) 

Section 2318 of the Revised Statutes was quite clearly 
intended by Congress to prevent acquisition of mineral 
lands in any manner except under the mining laws and 
it has always been so regarded. 

2. The Mineral Leasing Act. 

The Mineral Leasing Act of 1920 40 specifically provided 
that deposits of sodium (among other minerals) “shall 
be subject to disposition only in the form and manner pro¬ 
vided in (the Leasing Act).” 41 Congress had earlier pro¬ 
vided that mineral lands could be acquired only under 
the mining laws and the Leasing Act was a further re¬ 
finement on this system. Certain types of mineral lands 
could not thereafter be acquired in fee but were subject 
only to lease. The Supreme Court has so held in Work v. 
Braffet, 276 U. S. 560, 564, 566 (1928). 

As a refinement on the Leasing Act Congress has au¬ 
thorized disposal of surface rights to certain mineral lands, 
including sodium lands, under the non-mineral laws. To 
that law Congress added this proviso: 

“. . . Provided, however, that lands lving within 
the geologic structure of a field, or withdrawn, classi- 


40 Act of February 25, 1920, 41 Stat. 437, 30 U. S. C., Section 
181 et seq. 

41 Section 37, 41 Stat. 451, 30 U. S. C. A. 193. 
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fled or reported as valuable for any of the minerals 
named herein (including sodium) . . . shall not 

be subject to such appropriation, location, selection, 
entry or purchase unless it shall be determined by 
the Secretary of the Interior that such disposal will 
not unreasonably interfere with operations under said 
sections.” (Act of March 4, 1933, 47 Stat. 1570, 
30 U. S. C. 124.) (Emphasis and parentheses added.) 

A plainer prohibition against scrip selection or entry on 
valuable sodium lands could not be expected. This clause 
alone is a sufficient bar to the selection attempted by the 
plaintiff. 

B. The Withdrawal by Executive Order in 1934. 

“From the earliest date of the legislation of Con¬ 
gress on this subject, there have been appropriations 
to the public use. made by withdrawing from this mass 
(of lands open to entry) certain portions of territory 
for public seminaries, towns, salt-springs, mines and 
other objects.” (Cliotard v. Pope, 12 Wheat. 586, 589 
(1827).) (Parenthesis added.) 

Since the early years of the public land system, with¬ 
drawals of all kinds have been frequent. It has long 
been well-settled that these withdrawals may be made 
by executive order. Such an order is valid even in the ab¬ 
sence of statutory authorization.' 12 Moreover, such execu¬ 
tive withdrawals have been expressly authorized by the 
Pickett Act. 43 


42 United States v. Midwest Oil Company, 236 U. S. 459 (1915). 

43 Act of June 25, 1910, 36 Stat. 847 as amended by 37 Stat. 497, 
43 U. S. C. 141-143. 16 U. S. C. 471. 
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The withdrawal which included the Little Placer was 
made on November 26, 1934 by Executive Order 6910, 44 
pursuant to the Taylor Grazing- Act 45 of 1934 for the 
conservation and development of natural resources. In 
1936 Congress expressly sanctioned this very withdrawal 
and authorized the Secretary in his discretion to determine 
what lands should be classified as proper for disposal in 
satisfaction of outstanding scrip rights, and to open such 
lands to selection. 46 It cannot be successfully argued, in 
the face of this specific language, that Congress intended 
the withdrawal and the classification system to be subject 
to prior scrip acts such as the Gerard Act. 47 

By the Taylor Grazing Act as amended, Congress es¬ 
tablished the modern public land system. Under this sys¬ 
tem substantially all of the public lands have been with¬ 
drawn from substantially ail forms of acquisition. 48 Plain¬ 
tiff in this case is attempting to disrupt that system. The 
effect of the withdrawal upon outstanding scrip is far less 
drastic than plaintiff represents it. While the Secretary 
of the Interior has discretion to classify the public lands, 


44 43 C. F. R. 297.11. The order withdrew from “settlement, loca¬ 
tion, sale or entry” all unappropriated public land in several states, 
including California. 

45 Act of June 28, 1934, 48 Stat. 1269, 43 U. S. C. 315 et seq. 
and 1171. 

46 Act of June 26, 1936, 49 Stat. 1976, 43 U. S. C. 315f. 

47 0n page 53 of Appellant’s brief, an effort is made to construe 
this amendment to the Taylor Grazing Act as not affecting any 
rights asserted under previously existing laws. By omitting the 
language ‘‘except as otherwise expressly provided” (49 Stat. 1976, 
43 U. S. C. 315) plaintiff considerably enhances the apparent 
strength of its argument. 

48 There are exceptions, such as lode and placer mining claims. 
See Act of June 28, 1936, 48 Stat. 1272, 43 U. S. C. 315f. 



he recognizes that the discretion must be exercised fairly 
and any request consistent with the purposes of the federal 
land system must be granted. 49 Without any doubt, he 
would classify upon request, as proper for Gerard scrip 
selection, any unappropriated non-mineral lands. In other 
words, the plaintiff may request a favorable classification 
of any land which it wishes to select. Any such request 
which is consistent with the purposes of the federal land 
system, will be granted. 50 While it is undoubtedly true 
that this legislation has affected the procedure under which 
plaintiff’s rights are exercised, it cannot be said that the 
Congress has gone beyond its constitutional power. It 
has been repeatedly held that the power of Congress over 
the public lands ‘‘is without limitation.” (United States 
v. California, 332 U. S. 19, 27 (1947); Gibson v. Chou¬ 
teau, 13 Wall. 92, 99 (1872). 

It is not necessary to speculate on the effect of a with¬ 
drawal of public lands upon the rights of scrip holders. 
This question has been authoritatively treated by this court 
in a series of cases involving a Valentine scrip selection. 51 
These cases make it clear beyond all doubt that a scrip 
selection may not be made of lands which have been with¬ 
drawn. In Lyders v. Ickes, 65 App. D. C. 379, 84 F. 


49 Allison and Johnson, 58 I. D. 227, 240. 

50 In Missouri not even this modest requirement must be met. See 
Atty. Gen. brief, page 41. 

51 Scrip issued under the Valentine Act of April 5, 1872, 17 Stat. 
649. This dispute reached the Circuit Court level four times: 
West v. Lyders, 59 App. D. C. 122, 36 F. 2d 108 (1929) ; Wilbur 
v. Lyders, 61 App. D. C. 202, 59 F. 2d 877 (1932) ; Lyders v. 
Ickes, 65 App. D. C. 379, 84 F. 2d 232 (1936) ; and Lyders v. 
Del Norte County, 100 F. 2d 876 (1939). The first three were 
decided by this court. The last, by the Ninth Circuit Court of 
Appeals. 
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2d 232 (1936), this court in a well-considered opinion 
held an attempted Valentine scrip selection invalid because 
the land had been previously withdrawn. The withdrawal 
in that case was an informal withdrawal which, in fact, 
was nothing more than an earlier recommendation of a 
Government engineer that the lands be withdrawn since 
they would be helpful to a proposed Government project. 
No formal withdrawal had ever been made. The court, 
however, wisely held that whether the lands had been 
withdrawn was properly to be determined by the Secre¬ 
tary of the Interior, and that his conclusion that an 
effective withdrawal had preceded the selection could not 
be disturbed. This court had previously held 52 that if the 
selection preceded the withdrawal the withdrawal was 
ineffective and the matter had to be sent back to the 
Department for a determination of whether a sufficient 
withdrawal had been made prior to the scrip selection. 
It is therefore clear that since the Little Placer was 
effectively withdrawn along with other lands prior to the 
plaintiff’s attempted selection, the judgment below should 
be affirmed. 

One last illustration of the extent of the Government’s 
power to withdraw public lands is appropriate. In United 
States v. Wyoming 53 an analogous situation was presented. 
The case involved a grant of every Section 36 to the State 


v. Lyders, 59 App. D. C. 122, 36 F. 2d 108 (1929). 
Plaintiff in its brief at pages 43-44 misinterprets a quotation from 
that opinion. The court neither held nor meant that a selection made 
after a withdrawal would be valid. The later decision makes this 
clear. 

M 331 U. S. 440 (1947). 
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of Wyoming for school purposes/ 4 Prior to the official 
survey no particular Section 36 could be identified with 
complete precision. The section involved in the case, how¬ 
ever, had for all practical purposes been completely iden¬ 
tified in view of the fact that three of its four corners 
had been officially surveyed and staked. A few months 
prior to the official completion of the survey the President 
had withdrawn this land and placed it in a petroleum re¬ 
serve. Despite several strong arguments presented by the 
State of Wyoming, the Supreme Court held that the public 
domain remained subject to the Government’s unrestricted 
power of withdrawal until the state's title to the land had 
finally vested, which occurred only when the official survey 
was complete. The principle of that case, applied here, 
means that until a Gerard scripholder has actually selected 
a specific piece of land, the Government is free to make 
withdrawals. In the language of the Wyoming opinion, 
the Gerard Act certainly does not evince “any intention to 
strip from the Federal Government the power to deal with 
those lands in the public interest.’ 


•"'■‘Since that statute was a true grant in pracsenti, it naturally was 
a far stronger case against the withdrawal than is presented by the 
Gerard Act, which was only a permission to enter free. 


•'•'’331 U. S. at page 447. 
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4. The Practical Reasons for Not Interfering With 
the Conclusion of the Secretary of the Interior. 

As long as any valuable lands remain in federal owner¬ 
ship, attempts will be made to perform legal miracles of 
the sort here attempted by plaintiff. 56 To protect the 
United States against such extravagant claims, a wise 
doctrine has been established by the courts. This doc¬ 
trine requires that ambiguities in public land statutes must 
be resolved in favor of the Government and that any 
claimant seeking to acquire title to federal lands must es¬ 
tablish a clearly defined right which Congress unques¬ 
tionably intended to confer. The following language from 
Leavenworth etc. R. R. Co. v. United States, 2 Otto 
733. 740 (1876), describes that doctrine and inescapably 
requires an affirmance of the judgment below. 

“If these terms are plain and unambiguous there 
can be no difficulty in interpreting them, but if they 
admit of different meanings—one of extension, and 
the other of limitation,—they must be accepted in a 
sense favorable to the grantor. And if rights claimed 
under the Government, be set up against it, they must 
be so clearly defined that there can be no question of 
the purpose of Congress to confer them. In other 
words, what is not given expressly, or by necessary 
implication, is withheld.” 

To strengthen the Government’s shield against land 
grabs, the same protective principle has been announced 
in at least two other forms: 

1. The considered judgment of the Secretary of 
the Interior will not be disturbed by the courts, even 


5C Another example is the attempted Gerard scrip selection of 
the El Mirador Hotel discussed in footnote 5 on page 4 of this 

brief. 
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where it involves construction of the laws relating to 
the public lands. ( Wilbur v. United States ex rel. 
Kadrie, 281 U. S. 206. 219 (1929).) 

2. Results inconsistent with a long settled admin¬ 
istrative practice of the Department of the Interior 
arc viewed with suspicion, since such a practice is en¬ 
titled to very great weight. ( California v. Deseret 
Water, Oil & Irr. Co., 243 U. S. 415, 421 (1917). 

These arc all sound practical reasons why the decision 
in this particular matter should be left to the discretion 
of the federal agency which is responsible for the adminis¬ 
tration of the public lands even though its decision in¬ 
volves construction of the federal land laws. The adminis¬ 
trative decision in this case is in accord with a long 
settled and accepted administrative practice. 57 The plain¬ 
tiff has been unable to bring to the attention of this court 
a single instance in which lands known to be mineral lands 
have been acquired in any manner except under the mining 
laws.™ 

A thorough understanding of all the federal land laws 
and a thorough knowledge of the public lands remaining in 
the United States and of the amount and character of 
scrip now outstanding is required to fully appreciate the 


"That practice was reviewed by the Director of the Bureau of 
Land Management in his decision dated June 2. 1947, rejecting 
plaintiff’s selection. See page 16 of the Joint Appendix. 

r,8 Once title is acquired, of course, a subsequent discovery of 
minerals is the owner’s good fortune. Sec footnote 36 on page 16 
of this brief. The land in the Louisiana case was not known to be 
mineral when the state’s right vested. See page 17 of this brief. 
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tremendous effect which a reversal of the Secretary would 
have in this case. We submit that the court should not 
tamper with a decision honestly reached by the Secretary 
of the Interior. 


Conclusion. 

Every one of the propositions stated below requires that 
the judgment of the District Court be affirmed. Although 
some of these propositions are related, each is independent 
of the others, and even if all the others were incorrect, 
each alone would be controlling. The plaintiff could suc¬ 
ceed on this appeal only by establishing that every single 
proposition is incorrect. 

1. Only lands open to private entry are subject to 
Gerard scrip selection. 

2. Mineral lands are not subject to Gerard scrip 
selection. 

3. Lands containing deposits of a type subject to 
the Mineral Leasing Act are not subject to Gerard 
scrip selection. 

4. Withdrawn lands are not subject to Gerard 
scrip selection. 

5. Plaintiff's asserted rights are obviously “not so 
clearly defined that there can be no question of the 
purpose of Congress to confer” them. 

6. The considered judgment of the Secretary of 
the Interior, made in accordance with a long estab¬ 
lished administrative practice, should not be disturbed. 
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It is therefore respectfully submitted on behalf of Har¬ 
vey S. Mudd, Seeley G. Mudd, Henry T. Mudd and George 

D. Dub that this court should enter judgment affirming 
the decision of the District Court. 

Leroy A. Garrett, 

Wright & Garrett, 

621 South Spring Street, 

Los Angeles 14, California, 

Northcutt Ely, 

Tower Building, 

Washington 5, D. C., 

Attorneys for Harvey S. Mudd, Seeley G. Mudd, 
Henry T. Mudd and George D. Dub. 

E. Leroy Tolles, Jr., 

Of Counsel. 
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For the District of Columbia Circuit 


No. 11,187 


West Coast Exploration Company, a corporation, 

Appellant , 


v. 

Oscar L. Chapman, Secretary of the Interior, 

Appellee. 


On Appeal from a Judgment of the United States District 
Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT. 

The Appellant in this case will reply to the brief filed by 
the Government. It will also reply to the Amicus Curiae 
Brief filed on behalf of certain self-styled “prospective 
competitive bidders” for the property in litigation. 

This latter brief deserves special comment. 

Although it is within the discretion of the Court as to 
whether it will accept the advice or suggestions of an amicus 
curiae, it is fundamental that the statements of such amicus 
curiae must, like other evidence, be weighed and tested by 
legal rules and be within the issues presented on appeal. 
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Further, matters introduced bv a “friend of the court” 
calculated to influence the Court which do not appear in the 
record are entitled to no weight, and a brief which tends to 
mislead the Court, is to say the least, unfriendly. In re 
Hamilton. 38 Fed.'(2d) SS9 (1930); The Claveresk, 264 Fed. 
276 (1920): 3 C. J. S. 1049. 

The amicus brief abounds with hearsay, material ex¬ 
traneous to the record, exaggerated projections and con¬ 
clusions as to the results of an adverse decision, and mis¬ 
leading background material, all of which are outside of any 
issues presented, and have no bearing upon the merits of 
this litigation. 1 

The Government’s reply brief stays within the issues 
presented, and the amicus’ brief adds nothing whatsoever 
except the improper material above noted. Therefore, it 
is not necessary to specifically refer to the brief of amicus, 
except as heretofore noted, and in one or two instances 
where special comment might be hereinafter necessary. 

This case must be decided upon the law and the rights of 
the parties as they existed in 1855, and regardless of what 
the consequences may be. 

The framework upon which the Government rests its 
position is an endeavor to re-write or re-enact the Gerard 


l Although the onlv issues in this case are purely questions of law, Amicus 
has set forth in its brief hearsay material such as quotations from Time 
Magazine (page 3), information obtained from outside sources (pages 4, 11, 
and 25), unsupported and exaggerated projections of what the effects of a 
decision adverse to the Government may be designed to influence the Court 
(page 3). attempts to raise new issues (page S), and finally concludes that 
the above entited court “should not tamper with a decision honestly reached 
by the Secretary.” (pg. 27) 

Amicus’ summary of the struggle for the Little Placer (pg. 5) significantly 
overlooks their own part in the struggle. The Court is not advised that 
as owners of the adjacent Western Borax Property, the Interior Department 
in its notice calling for bids on the Little Placer to be opened on December 
22. 1048 (but later withdrawal at the demand of Appellant), so worded the 
notice that amicus were virtually the only bidders who could acquire the 
property. The Notice required: “A minimum investment of $250,000 during 
the first three years of the lease, but ownership by the successful bidder of 
the Western Borax Mine property (SMs Sec. 24, T.‘ 11 N. P. 8 W, S. B. M.) 
will be accepted in satisfaction of this investment requirement.. . . ” This 
is in effect a closed bid rather than a public offering on a competitive 
oasis, and amicus is actually a partisan who is subverted to the use of a 
litigant in the case. 





Act in light of the circumstances and laws existing in 1947, 
thereby totally disregarding the situation as it existed in 
1855, when Congress without restriction as to time, place, 
or classification, granted three sections of public lands to 
the United States to the heirs of Joseph Gerard, in full pay¬ 
ment for services rendered. 

Contrary to all rules of Statutory construction, and the 
clear intent of Congress, the Appellee is asking the court 
to read into the Act numerous reservations, exceptions, and 
restrictions not inserted therein by Congress in 1855. The 
extent of this effort is shown by analysis of the Govern¬ 
ment’s Brief. 

The Department of Interior now endeavors in effect to 
re-enact Gerard Act to grant three sections of public land, 
restricting the land to be entered to land: 

(1) Open to private entry; 

(2) Non-mineral public land, if selection made in the 
State of California; 

(3) Open to purchase at the statutory minimum 
price of $1.25 per acre; and 

(4) Located only in the State of Missouri. 2 

This despite the fact that the Government does not refute 
Appellant’s contention that Congress has always had the 
plenary power to make grants of public land in any way it 
desired in 1855, or at any time. (App. Br. pg. 11). 

I. 

THE ISSUES OF THIS CASE HAVE BEEN REDUCED 

AND CLARIFIED BY APPELLEE’S BRIEF. 

The brief of Appellee is interesting, not so much from the 
standpoint as to what it says, but rather from the stand¬ 
point of what it failed to say in answer to various conten¬ 
tions raised by Appellant. 

2 The inconsistency is apparent as to item (2), but this nevertheless is 
what Appellee contends. 
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An analysis of the Appellee’s brief shows that the issues 
presented to the court on this appeal have been materially 
reduced and clarified. 

(A) The Government has Admitted That the Trial Court 
Erred as a Matter of Law in its Conclusion, That 
Appellant was Estopped to Claim That Scrip Could be 
Used for the Acquisition of Mineral Lands. 

Appellant attacked the third conclusion of law of the trial 
court to the effect that Appellant was estopped to claim 
that the Gerard certificates could be used to acquire mineral 
lands for the reason that the certificate issued to William 
Gerard was exchanged for sixteen subdivisions of a lesser 
denomination after the mineral policy of the Government 
had changed in 1S66. (App. Br. pg. 50). 

Appellant contended that this conclusion of the court 
was outside of the issues presented, and reversible error 
for the reason that the defense of estoppel was never 
pleaded, argued, or presented to the trial court, and was 
therefore waived. 

Nowhere in the Government’s brief is anv mention what- 
soever made of this contention raised by Appellant, and it 
must therefore be conceded without question that Appel¬ 
lant's contention is well taken, and the trial court erred in 
this conclusion. 3 

It is submitted that this contention of Appellant should be 
sustained by the court as reversible error. 

(B) The Government has Admitted That the Gerard Grant 

Was not a Sale of Public Lands. 

Appellant attacked the conclusion of law of the trial court 
that “the Little Placer was not open to private entry in 
1947 when Plaintiff sought to acquire it, because Section 
2318 P. S. enacted June 22, 1874, reserved from sale all 

3 Even the amicus docs not attempt to sustain the estopped conclusion of the 
trial court. 


lands valuable for minerals, except as otherwise expressly 
directed by law, and that there was no statute authorizing 
the sale of Little Placer for scrip,” (App. Br. pg. 37) upon 
the ground that the Gerard Act was not a sale, and when 
Appellant selected the Little Placer it was not purchasing 
the property from the Government. Further, Appellant 
contended that since the Gerard grant was not a sale in 
contemplation of law, no Statute was necessary authoriz¬ 
ing the sale of the Little Placer for scrip. 

In support of Appellant’s position it cited the case of 
Icnca v. McFarland, 110 U. S. 471, wherein the court held 
that lands disposed of by the United States in satisfaction 
of military land warrants were not sold by the Govern¬ 
ment, and held, 

“and it is quite clear that land granted by way of 
reward for military services has never been treated, in 
the legislation of the United States upon the subject, 
as sold, but has always been considered as analogous 
to money paid in a gross sum by way of bounty.” 
(pg. 479). 4 

The Government nowheres in its brief even mentions the 
case of Iowa v. McFarland, supra? or attempt to refute 
the holdings of this case, and other cases cited in support 
thereof. Therefore, it must be conceded that this conclusion 
of law of the trial court (J. A. pg. 37, Conclusion 2(c) is 
erroneous as a matter of law. 

The language of the McFarland Case is so clear that it is 
beyond dispute. Therefore, the passage of Section 231S 
R. S. enacted June 22, 1874, reserving mineral lands from 
sale obviously does not restrict the right granted under the 
Gerard Act. 

The Government refused to try to support this conclusion 
of the trial court, claiming Appellant was muddying the 
waters although Appellant was compelled to show this con- 

4 Italics added by Appellant at places indicated in this brief unless other¬ 
wise noted. 

•'« Neither does the amicus. 
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elusion of the trial court was erroneous as a matter of law. 
(Appellee’s Br. pg. 29). Appellant agrees that this conclu¬ 
sion and other conclusions based upon acts passed by Con¬ 
gress after 1855, muddy and cloud the issues, and should 
never have been included in the conclusions of the trial 
court. From a reading of the McFarland Case, and the other 
authorities cited by Appellant, it is apparent that no author¬ 
ities could have been cited to support this conclusion. (J. 
A. pg. 37, Conclusion 2(c)). 

(C) Other Material Admissions or Failure to Deny by 

Government. 

In connection with other propositions of law, Appellant 
raised various points in support thereof, none of which were 
denied or disputed by the Government. These are as fol¬ 
lows : 

(1) The Gerard Act is a private bill. (App. Br. pg. 

11 ). 

(2) The Gerard Act being a special Act is an excep¬ 
tion to a general act on the same subject, and therefore 
controlling. (App. Br. pg. 42). 

(3) Appellant contended that is the conclusion of law 
of the trial court that “the Little Placer was not open 
to private entry in 1947 when Plaintiff sought to ac¬ 
quire it, because The Mineral Leasing Act approved 
February 25, 1920, Cli. 85, 41 Stat. 437, permits the dis¬ 
position of deposits of sodium of lands owned by the 
United States only by lease” (App. Br. pg. 41), was 
erroneous. 

Appellant contended that the Mineral Leasing Act of 
1920 did not affect or limit the rights granted under the 
Gerard Act, a private bill. The Government had no an¬ 
swer to this contention other than the feeble and worth¬ 
less reply that Appellant was trying to muddy the 
waters, and while the Government claimed the argu¬ 
ment could be refuted (which the Government did not 


attempt to do obviously for the reason that the law is 
otherwise), refused to discuss this contention by Appel¬ 
lant- (Appellee’s Br. pg. 29). It will be observed that 
Appellant was required to attack this conclusion on ap¬ 
peal. 

It must therefore be conceded that this conclusion 
2 (d) of the trial court was erroneous (J. A. pg. 37). 

(4) Appellant contended that not in one instant did 
the trial court in its conclusions of law specifically rati¬ 
fy and approve the decision of the Secretary (App. Br. 
pg. 52). 

The Government made no attempt whatsoever to 
deny or refute this charge. 

(5) Appellant contended that having made its selec¬ 
tion and having surrendered its certificate under the 
rights granted by Congress, that there remains noth¬ 
ing further for the Secretary to perform, other than 
the ministerial duty of issuing the patent. (App. Br. 
pg. 55). 

Appellant’s contentions were supported by the case of 
Wilbur v. Krushnic, 2S0 U. S. 306, and Payne v. Central Pa¬ 
cific Railway Co., 255 U. S. 28S. In the Krushnic Case, the 
court held: 

“Where the right to a patent has once become vested 
in a purchaser of public lands, it is equivalent, so far as 
the government is concerned, to a patent actually issued. 
The execution and delivery of the patent after the right 
to it has become complete are the mere ministerial acts 
of the officers charged with that duty * * * there re¬ 
mains the duty, simply ministerial, to deliver the pat¬ 
ent to the owner, a duty, which, within all the defini¬ 
tions, can be enforced by the Writ of Mandamus.” 

The Government makes no reference whatsoever to the 
Krushnic Case, and it must therefore be conceded that if 
under the Gerard Act the Appellant had the right to enter 
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mineral lands in the State of California, it thereupon be¬ 
came the equitable owner thereof, and was entitled to a writ 
compelling the Secretary of Interior to issue the patent as a 
purely ministerial Act. (App. Br. pg. 55). 

From the foregoing analysis, the Government has con¬ 
ceded Appellant’s contentions that all of the conclusions 
of law of the trial court were erroneous except conclusions 
1, 2 (a), (b), and (e). (J. A. pg. 37). The Government in 
its brief has apparently attempted only to sustain the con¬ 
clusions of law of the trial court, 1, 2(a), (b) and (e), al¬ 
though it is odd to note that nowheres in the Government’s 
brief does it specifically refer to any findings or conclusions 
of the Court. Appellant submits that these conclusions can¬ 
not be sustained under the law as it exists, and did exist 
in 1855. 

For the purpose of brevity Appellant will not attempt in 
this brief to answer all of the contentions or arguments 
raised by the Appellee, as Appellant feels that it has an¬ 
swered all arguments upon the faith of the cases cited in its 
Opening Brief. However, Appellee has raised some new 
points and arguments which require an answer by Appel¬ 
lant, and further clarification, so that there will be no mis¬ 
understanding as to the position or contentions of Appel¬ 
lant. 


n. 

THE GERARD GRANT WAS NOT LIMITED TO PUBLIC 
LANDS OPEN TO PRIVATE ENTRY. 

The Government complains that if Appellant is success¬ 
ful, it will deprive the United States of a cash bonus and a 
royalty under the provisions of the Mineral Leasing Act 
of 1920. This is immaterial, the real question being what 
did Congress grant in 1855, not what the consequences 
may be. B 

r >The Amicus is of course interested in a closed bid, non-competitive in 
nature, as referred to in footnote 1. 
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Appellee apparently attempts to justify the first con¬ 
clusion of law of the trial court that Gerard scrip can be 
used to only acquire lands which are open to private entry 
(J. A. pg. 37) by relying solely upon the case of Chotard v. 
Pope, 12 Wheat 586 (1S27). The government contends that 
the Chotard Case is legally indistinguishable in law as well 
as in fact, and is therefore controlling. Appellant con¬ 
tended that the Chotard definition did not apply to the 
Gerard Act, and the Government complains that the Ap¬ 
pellant showed no difference between the Willis and Gerard 
Acts. A reading of the Chotard Case seemed to make this 
contention of Appellant obvious. It is not difficult to meet 
this challenge. A reading of the Chotard Case as well as 
an analysis of the Willis Act and the Gerard Act, show not 
only that the acts are legally distinguishable in law, as well 
as in fact, but that the Chotard Case is unsound as a legal 
proposition, and founded upon a false premise. 

First a comparison of the Willis (6 Stat. 246 and 6 Stat. 
254) and Gerard (10 Stat. 84.9) Statutes showing where 
they are basically different. 

(a) The representatives of Henry Willis were 
authorized to enter at any land office in the states of 
Mississippi or Alabama, land “agreeably to the sur¬ 
reys made by the United States.” 

The Gerard heirs were permitted to enter three sec¬ 
tions of public land without any limitation as to a par- 9 
ticular state or territory. Under the Gerard Act there 
was no provision that entry must be made in any land 
office . or according to any surveys that might be agree¬ 
able to the United States. 

(b) In the Willis Act the register of the land office 
was authorized to issue the necessary land certificates, 
and upon their return to the general land office a patent 
was to be issued in favor of the legal representatives. 

The Gerard Act contained no provision whatsoever 
for the issuance of any certificates by the register or 
the issuance of patents after the certificates were sur¬ 
rendered. 
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(c) In the Gerard Act the Statute recited that the 
grant was made in full payment for the patriotic serv¬ 
ices of Joseph Gerard. 

The Willis Act merely permitted entry of lands in 
lieu of a warrant of surrey issued to Henry Willis by 
the Spanish government. (Committee Report No. 68. 
House Bill II. R. 73, February 11, 1S20). 

(d) The Gerard Act was never amended by Con¬ 
gress. However, the Willis Act was amended on De¬ 
cember 2S, 1820 (6 Stat. 254). This amendment pro¬ 
vided : 

“Be it enacted * * * *, that the Act entitled, ‘An Act 
for the Relief of the legal representatives of Henry 
Willis,’ passed on the 8th day of May, 1820, be so 
construed as to except from location all town lots 
and lands now or hereafter reserved by the United 
States, or which may have been, or may be, appro¬ 
priated by Congress for the use of any State, or for 
any other purpose, and that the location be made 
within tiro years from the passage of this Act.” 

The Gerard Act contained none of the foregoing res¬ 
ervations or exceptions. 

The key to the Chotard Case and the rationale thereof is 
shown by the following quotations from the court. The 
Court held: 

“ * * * so construed, the right granted is limited to that 
description of lands which are liable to be taken up at 
private sale. 

And such is the opinion of this court. That the leg¬ 
islature had distinctly in view its general provisions 
for disposing of the unappropriated lands of the 
United States, is distinctly shoivn in every line of the 
act under consideration. First, the party is referred 
to the land office to make his entry; he is then confined 
to the locations designated by the surveys made by the 
United States. After which it goes on to enact, that 
‘the register or registers of the land offices aforesaid, 
shell issue the necessary certifiate or certificates, on 
the return of which to the general land office, a patent 
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or patents shall issue / Here the whole organization 
of the land-office is brought into review;” 

This line of reasoning by the Court does not apply to the 
Gerard Act as Appellant was not required to make entry 
through the land office, nor was the register required to 
issue certificates or the General Land Office a patent after 
the certificates were surrendered, nor were the Gerard heirs 
confined to locations designated, by surveys agreeable to 
the Government. The first basic difference and controlling 
one is that the whole organization of the land office is not 
brought in to play under the Gerard Act. 

The Court in the Chotard Case then goes on to say: 

“Now, no one ever imagined that, under the general 
system, the right of appropriation by entry in the reg¬ 
ister’s office extended to any appropriated lands, how¬ 
ever those appropriations were legally made. The 
ideas on this subject were so fixed in familiar use that 
Congress felt no necessity for further precaution in 
legislating on this subject in this instance, than what is 
implied in the use of language belonging to their gen¬ 
eral system.” 

As before noted the Willis Act was amended by Congress 
on December 29, 1S20, to cover the exact things that the 
Court was talking about, and the court was clearly wrong 
iii stating that the ideas on the subject “were so fixed in 
familiar use that Congress felt no necessity for further pre¬ 
caution in legislating on this subject”, but on the contrary 
took more than precautionary steps. 

Obviously someone was toying with the Court, and why 
this controlling amendment was overlooked is a legal puzzle. 
Congress did amend the Willis Act to exclude town lots, the 
subject matter of the litigation in the Chotard Case, and ex¬ 
cluded appropriated lands. The Court stated “that the 
question considered is the only question that was made in 
the argument.” It is obvious that the court if it had been 
advised about this amendment, it would have not made the 
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holdings which it did. The decision of the court was there- 
fore founded upon an erroneous assumption of fact, and 
contrary to the Congressional record. 

On the faith of the Chotard Case (which we have shown 
to be legally unsound and factually distinguishable), the 
Government contends that the word “enter” as used in the 
Willis Act is the same as the word “enter” used in the 
Gerard Act, and permits the word “enter” to be expanded 
by adding to the Gerard Act the exception “open to private 
entry.” The Cliotard Case does not permit the reading in 
of any such exception in the Gerard Act. 

Appellee merely cites Donaldson, The Public Domain 
(1883) that private entry and private sale are the same, but 
this is not conclusive and has no bearing upon the interpre¬ 
tation or construction to be placed upon the Gerard Act by 
the court, which is so basically different than the Willis Act 
discussed in the Chotard Case. 

Appellant contends that there is nothing uncertain or 
ambiguous about the word “enter”, as used in the Gerard 
Act, and that the language of the Act is plain, certain, and 
unambiguous, and therefore not subject to construction. 
(App. Br. pg. 17). As was said in United States v. Missouri 
Pacific Railicay Co.. 278 US 269, at 278: 

“We are * * * bound by the words employed, and we 
are not at liberty to conjure up conditions to raise 
doubts in order that resort may be had to construc¬ 
tion.” 

The word “enter” as used in the Gerard Act means exactly 
what it says, that is, it permitted the Gerard heirs to enter 
upon and take over three sections of public land. The 
Chotard Case has no bearing on this cause as previously in¬ 
dicated, since the Willis Act brought into play the entire 
operation of the land office, but did. not under the Gerard 
Act. 
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If we assume, which is not admitted, that there is any 
ambiguity or uncertainty in the word “enter” as used in 
the Gerard Act, certainly it cannot be interpreted as the 
Government contends on the faith of the Ckotard Case. 
Any ambiguity, if it existed, as to what kind of public land 
could be entered, must be resolved in favor of Appellant, as 
the Committee which recommended the passage of the bill 
(H. R. Xo. 32, 33rd Congress, First Session) recommended 
an allowance to each of the Gerard heirs of “a section of 
land now owned by the government.” The Statute as 
passed did not provide that the heirs of Joseph Gerard 
could only enter public lands “open to private sale or pri¬ 
vate entry.” The Government tries to overcome this by 
stating that the Chairman of the Committee stated to the 
House of Representatives that the bill authorized an entry 
on public land open to private entry. This statement how¬ 
ever, 7 is contrary to the Committee Report and contrary to 
the terms and provisions of the Bill which contained no 
such qualifying statement, and his personal views were not 
binding upon the House, nor was there indication, that any 
such statement was every made in the Senate, which passed 
the bill based upon the committee report. From this state¬ 
ment of the Chairman, the Government boldly concludes 
that the Bill reported by the Committee was in the exact 
form in which it became law, i.e., a provision added thereto 
that only public lands that could be entered were open to 
private entry. Nothing could be more futile and contrary 
to the settled rules of statutory construction, in resolving 
an uncertainty, if any there be in the Gerard Act. 

Appellant merely cited the case of Northern Pacific Rad¬ 
ical/ Co. v. Dr Lacey . 174 US 622, for the proposition that 
public lands in 1855 came to be spoken of as unoffered as 
well as offered lands. Appellant stated (App. Br. pg. 20), 
it may be argued by Appellee that the Chotard Case de¬ 
fined public lands to mean only such lands as were open to 


" Xot the majority view, but minority view of the speaker. 
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private entry. The Government has discarded any conten¬ 
tion that there is any ambiguity in the words public lands 
(it being stipulated in this case that the Little Placer was 
public land), and now falls back upon the word “enter” as 
grounds for adding to the Gerard Act the “open to private 
entry” exception. Appellant contends that there can be no 
grounds for interpretation of the word “enter”, and for 
the reasons previously indicated the Chotard Case is not 
controlling. 

The Government contends that military grants must be 
read in light of the settled policy of the United States be¬ 
tween the years 1842 and 1S55, to restrict military bounty 
land locations to lands open to private entry, citing the Act 
of July 27,1842, 5 Stat. 497, the Act of February 11, 1847, 9 
Stat. 125, and the Act of March 3, 1855, c. 207, 10 Stat. 701. 
However, these Statutes are not controlling, and they are 
merely illustrative of another attempt by the Government 
to read something into the Gerard Act by implication when 
the going gets rough. All of these Acts were general Acts 
and they would not apply to a special Statute such as the 
Gerard Act, (App. Br. pg. 42) and based upon a contract 
which was entered into by Joseph Gerard with the United 
States Government in 1792. The Gerard Act was passed on 
February 10, 1855, yet in support of this position the Gov¬ 
ernment cites a Statute which was passed after the Gerard 
Act, to-wit, March 3, 1855, as a basis of its unwarranted 
conclusion that this established some kind of a policy for 
private bills, based upon different facts and circumstances. 

By the collapse of the Cliotard Case , there can now be no 
question that the trial court erred in its conclusion of law 
(1) that “Gerard scrip can be used to acquire only lands 
which are open to private entry” and the “conjunctive” 
conclusions (2) and subdivisions (a) to (e) inclusive, that 
th£ Little Placer was not open to private entry when Plain¬ 
tiff sought to acquire it because it was mineral land in Cali¬ 
fornia, withdrawn from sale and private entry by subse¬ 
quent Acts of Congress, Executive Order, and could only 
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be disposed of by lease under the Mineral Leasing Act. 
(J.A- 37). 

The Government having 1 admitted that the third (3) con¬ 
clusion of law of the Court was erroneous, and the first two 
being shown to be erroneous, it is submitted that the judg¬ 
ment of the trial court should be reversed. 

HI. 

MINERAL LANDS IN CALIFORNIA COULD BE 
ENTERED WITH GERARD SCRIP. 

The Government states (Appellee’s Br. pg. 21): 

“that the Gerard Act gave no right to enter mineral 
lands in California as of the date of the Act. If this 
be so, then it is incumbent upon Appellant to show 
some affirmative action by the United States enlarging 
the right granted so as to permit entry of mineral lands 
in California.” 

It is not incumbent upon Appellant to make any such 
showing as its rights are determined as of the date of the 
grant. The converse is true, the burden is on the Govern¬ 
ment to show that minerals were excluded from the 1S55 
grant. This is an obvious attempt to confuse the issues as 
some justification for bringing in subsequent statutes or 
laws passed by Congress, none of which could or did defeat, 
diminish, curtail, or impair the rights granted in 1S55 by 
the Gerard Act. 

Appellant concedes that the Government in its brief has 
discussed the system of laws for the disposal of lands by 
public sale and preemption. (Appellee’s Br. pg. 21). How¬ 
ever, the disposal of public lands by public sale or preemp¬ 
tion has no bearing upon the rights of Appellant. The 
Gerard Act is a private bill enacted by Congress under its 
plenary power, and the general system for disposal of pub¬ 
lic lands or to the public at large has no bearing upon the 
issues of this case. (App. Br. pg. 11 and 42). 
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Apparently in supjjort of the trial court’s conclusion of 
law that the Little Placer was not open to private entry 
since it was known to be mineral, and mineral lands in Cali¬ 
fornia have never been open to private entry. (J.A. pg. 
37), the Government cites the case of Mining Co. v. Con¬ 
solidated Mining Co., 102 US 167. Because of the position 
now taken by the Government, further discussion of this 
case is necessary. 8 The only question presented in the 
Mining Co. Case, as stated by the court was: 

“"Whether under these acts, the title of the land in 
question became fixed and vested absolutely in the 
State of California on the ascertainment by the survey 
of 1870, that it was part of the 36th section of the town¬ 
ship in which it lies.” 

In Section 6 of the Act which made the grants to the State 
of California, it was provided that mineral lands were spe¬ 
cifically excepted or reserved therefrom. 

The court in the case of Work v. Louisiana, 269 US 250 
(1925), in discussing the Mining Co. Case (1SS0) stated 
that the court held in the Mining Co. Case, that: 

“The mineral lands in that state were uniformly re¬ 
served from sale, preemption, and grants for public 
purposes.” (This language quoted and relied upon 
bv Appellee). 

This policy of reserving mineral lands in Califombi in 
the three, instances noted did not restrict the rights of Ap¬ 
pellant, a private grantee, for the reasons: 

(a) The Gerard grant was not a sale (Iowa v. 
McFarland, supra); 

(b) No rights were granted under any preemption 
laws for the public at large, i.e. settlers; 


8 This case discussed in Appellant J s brief, pg. 26, but referred to as the 
Ivanhoc Case. 


17 


(c) The Gerard grant was not a grant for a public 
purpose, but was for the sole benefit of private indi¬ 
viduals, based upon a private contract. 

It is further submitted that any language in the Mining 
Cos. Case outside of the language pertaining to the Statute 
involved, was purely obiter dictum, and not controlling in 
this case and not binding on the Court. The Court in the 
Mining Co. Case did not rule or hold that a grant of prop¬ 
erty in the State of California to a private individual in 
1S55 excluded mineral lands. This question teas not pre¬ 
sented to the court for decision. The plain teaching of the 
Work, Mining Co. and Siveet Cases was simply that a grant 
or conveyance by the United States up to 1S66 carried all 
minerals unless reserved expressly in the instrument or by 
implication in law. In the Work Case the Supreme Court 
held that mineral lands w’ere not accepted or reserved from 
the swamp land grants by implication as: 

“there was, however, no such settled policy in 1849 and 
1850 when the swamp land grants were made * * V’ 

and the court concluded that since there was no expressed 
mineral exception in the grant of the swamp lands to the 
states, the State of Louisiana was entitled to select min¬ 
eral lands. The Mining Co. and Sweet Cases held that no 
settled policy pertaining to mineral lands was adopted by 
Congress until 1866. It follows that until 1866 Congress 
could deal with mineral lands as it saw fit, and since no 
settled national policy was adopted until 1866, mineral lands 
were not reserved by implication from the Gerard grant 
made in 1855 and unlimited in nature and including all 
states of the United States. Under the Gerard Act selection 
could be made of public land in any state. The Government 
concedes this to be true, but apparently contends that an 
exception of mineral lands must be made in California be¬ 
cause of a local policy to exclude mineral lands from sale, 
preemption, and grants for public purposes, none of which 
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apply to this case. We have this basic distinction to con¬ 
sider, in the Mining Co. Case land was only granted in the 
State of California, but in the Gerard Act public land was 
granted anywhere in the United States. Conceding only 
for the sake of argument that the dictum in the Mining Co. 
('use might have some bearing on this case, an exception 
cannot be read into the Gerard Act declaring that mineral 
lands in California were out of bounds as this would be con¬ 
trary to the settled canon of statutory construction (App. 
Br. pg. 17). In United States v. Sweet , 228 Fed. 421, the 
Court said: 

“Where a legislative body has made a grant or provi¬ 
sion, and has itself carefully considered and specified 
the exceptions to it, the courts mag not lawfully strike 
out the exceptions made, or add others which the enact¬ 
ing hodg excluded.” 

It is conceded by the Government that Congress removed 
any restriction as to particular states when it removed from 
the Act the right to enter lands only in the states of Ohio, 
Michigan, Indiana, and Illinois. (App. Br. pg. 37). To 
read in an exception of mineral lands in California would 
be contrary to the intent of Congress, and violate settled 
7-ules of statutory construction contrary to the clear, plain, 
and unambiguous language of the Gerard Act. If Congress 
intended to declare mineral lands in California out of 
bounds, it could have so provided as it did in the Act for 
the Belief of the Legal Representatives of John Rice Jones 
(10 Stat. 820, August 4, 1854), which provided: “that no 
location shall be made upon mineral lands * * V ,n 

The Government states that the question as to whether 
there was any national policy in regards to mineral lands 
in 1855 is immaterial, but states that the question is whether 
the general policy which was adopted in 1866 enlarged the 
rights given the Gerard heirs. This question avoids the 

9 This Act passed twenty day after the Gerard Act was presented to the 
House. 
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issue as to what the rights of the Gerard heirs were in 1855 
by attempting to ingraft on the Gerard Act subsequent leg¬ 
islation. 10 

The Gerard Act is not an ordinary law or general statute, 
but is a special Act or Statute comprehensive enough in it¬ 
self to include mineral lands in all states as evidenced by 
the Statute itself, the law, and cases cited. 

It is submitted that the Mining Co. Case affords no basis 
for reading an exception of California minerals into the 
Gerard Act, and this conclusion of the trial court (J.A. pg. 
37, 2 (a)) is erroneous and should be reversed. 

The Government contends that Appellant can cite no 
case wherein mineral lands could be obtained with scrip. 
By the same token, Appellee cannot cite any final court de¬ 
cision that mineral lands cannot be obtained with Gerard 
scrip. This is a case of first impression and the questions 
presented herein have not heretofore been finally decided 
by any court. 

The Government cites the case of Gerard v. Scott. 128 
Fed. (2) 120, 123 (C. A. 9, 1942), which contained admit¬ 
tedly dictum that the title to mining claims could not be ob¬ 
tained through the filing of public lands scrip, and also 
similar statements from textbook authorities (Appellees 
Br. pg. 31). However, this case and the authorities make 
no attempt to distinguish whatsoever between mineral and 
non-mineral scrip, nor do they make any statement that 
Gerard scrip cannot be used to obtain mineral lands. The 
most common types of scrip which were known to the pub¬ 
lic or authorities, are non-mineral scrip which has been 
used numerous times in the past, such as Valentine Scrip, 
(17 Stat. 649, 1872) which provided that it could be used 
upon unoccupied and unappropriated public land not min¬ 
eral , Forest Lieu Selections (31 Stat. 58S, 1900), which also 
confined to vacant surveyed non-mineral public land, and 

1° In Page 28 and 29 of Appellee’s Brief, they cite other cases and statutes 
passed after 1S55, none of which have any bearing upon Appellant’s rights 
as they are all subsequent legislation. 
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Isaac Crow Scrip, (34 Stat. 896, 1907) which provided the 
right to enter public lands not mineral and subject to Home¬ 
stead entry. 11 


IV. 

THE RIGHTS OF APPELLANTS WERE PROTECTED 
BY EXECUTIVE ORDER 6910 AND THE STATUTE 
OF CONGRESS WITHDRAWING LAND FROM PRI¬ 
VATE ENTRY. 

Apparently in support of the conclusions of the trial 
court (2 (b) and (e), (J. A. pg. 37)) Appellee contends that 
the Little Placer was lawfully withdrawn from such entry 
both by Congressional action and by Executive action rati¬ 
fied by Congress. 


(A) The Withdrawal of Land From Private Entry Except 

In Missouri. 

By the Act approved March 2,1889 (25 Stat. 854, 43 USC 
700), Congress did not withdraw from private entry all 
lands of the United States except those in the State of 
Missouri, as contended by the Government, but the Statute 
of 1889 merely provided that “no public lands of the United 
States, except those in the State of Missouri shall be sub¬ 
ject to private entry. 

In the first place, this Statute which deals with private 
entry and passed 34 years after the Gerard Act, has no 
application as to the type of land that could be entered. 
The Gerard Act was not limited to public land open to pri¬ 
vate entry. We have demonstrated that the Cliotard Case 
as applied to the Gerard Act affords no grounds for read¬ 
ing into the Act an exception that only the lands that could 
be entered were those open to private entry. 

n Appellee has indicated that certain rulings by the Bureau since J8S0 
preclude recovery by Appellant. However, a departmental officers view of 
the law is not binding on the Court. Dcming v. McClaughey, 113 Fed. 639. 
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In the second place, to read into such an exception would 
be contrary to the rules of statutory construction, and 
would limit the rights of selection to the State of Missouri 
contrary to the intent of Congress which imposed no limi¬ 
tation as to territory. (App. Br. pg. 44). 

Thirdly, any holding restricting the rights of Appellant 
to the State of Missouri would substantially cut down the 
rights of Appellant and constitute a denial of due process 
contrary to the Fifth Amendment. (App. Br. pg. 48). 

The Government contends that there was 1,008 acres of 
land available in Missouri when Appellant made its selec¬ 
tion in 1947. 1 - This gratuitous gesture on the part of the 
Government (unsupported by any findings of the Court) 
merely begs the question, and if any rights of Appellant 
were abrogated or limited by reason of any Statute or Ex¬ 
ecutive Order passed subsequent to 1855, the courts will re¬ 
fuse to recognize any such repudiation. This was so held 
in the case of McGchce v. Mathis, 4 Wall 143, 71 US 314, 31S. 
In this case the court held: 

“The exemption of the land for which it was receivable 
(land warrants) from taxation, was a principal ele¬ 
ment in its value; and repeal of the exemption was the 
destruction of this element of value. This was clearly 
an impairment of the contract. The State could no 
more change the terms of the contract by changing the 
stipulated character of the land to be conveyed in satis¬ 
faction of the scrip as to liability to taxation, than it 
could abrogate the contract altogether by refusing to 
receive the scrip.” 

By the same token, the same principal of law would apply 
in this case, and the Gerard grant not being limited to anv 
state, could not be changed to limit the selection only to the 
State of Missouri, any more than the Government can now 

12 In 43 CFB 131.2 the Bureau states that warrants eannot now be located 
upon the public lands. The locating privilege was denied except in the State 
of Missouri * * * and there are now no lands known to the Bureau of Land 
Management to be subject to warrant location in Missouri. (Source, Circular 
1151, Jan. S, 1929) This section has never been repealed or modified. 
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contend that only non-mineral lands could be selected when 
mineral lands were previously granted. 

Appellant does not dispute the holding in the case of U. S. 
v. Midwest Oil Co., 236 US 459, that withdrawals are proper 
under certain circumstances, but the Midwest Oil Co. Case 
takes the same position as Appellant, that is, these Execu¬ 
tive Orders were not intended to abrogate or destroy pri¬ 
vate rights previously granted. In the Midwest Case, the 
court held: 

“The legislative history of the Statute shows that 
there was no intent and no purpose to make the Act 
retroactive * * * Congress was studious to avoid doing 
anything that would affect either the public or private 
rights.” 

This is exactly the position taken by Appellant. (App. 
Br. pg. 48) 

The Little Placer was public land at the time of selection 
by Appellant and was not set aside for any specific public 
or governmental use in the sense used by the cases. (Okla¬ 
homa v. Texas, 25S U.S. 574, 599) 

To cast some doubt upon the nature of the grant to the 
heirs of Gerard, and to take the case out of the fundamen¬ 
tal rules of law that such a property right was protected 
by the Constitution, and various saving clauses in Execu¬ 
tive Order 6910 and the Taylor Grazing Act, the Govern¬ 
ment states that there is no basis for holding that Appel¬ 
lant had a grant of anything in praesenti. To arrive at this 
statement the Government merely brushes off the case of 
Rutherford v. Greene’s Heirs, 2 Wheat. 196, as valueless, 
but Appellant submits that a reading of this case shows 
that the Appellant received a grant of land, and all that 
was necessary to give precision to the title was selection at 
a future date. (pg. 205-206). Furthermore, in Iowa v. 
McFarland, supra, which concerned grants for military 
services, the Supreme Court stated that a grant was made 


23 


at the time of the issuance of the certificate and used this 
controlling language, (pg. 482): 

“* * # the grant, in execution of that promise is made 
when the warrant is issued to him, and in consideration 
of services than already performed. At that time, no 
particular land is transferred to him, or even the state 
designated' in which the land shall he. The selection 
of the land which first determines the state where it 
is to be taken up is the Act, not of the government, but 
of the holder of the warrant. The government receives 
no new consideration, and makes no new promise or 
grant when the warrant is assigned by the soldier, 

or when it is actually located by himself or his assignee 

* * # 


Appellee’s statement that all that was granted was a per¬ 
missive right is wishful thinking. 

The railroad cases were cited by Appellant merely in 
support of the principles of law set forth in the Rutherford 
and McFarland Cases, and apparently the Appellee fails 
to see any analogy whatsoever. However, this does not de¬ 
tract from the force of the cases cited by Appellant. Argue 
as the Government may, it is faced with the situation that 
when Congress passed the Gerard Act in 1855, it made an 
unrestrictive grant of public land, the title to the quantity 
of land granted to vest upon selection by the grantee or his 
assignee at some future date. 

The Government goes into a long statement as to what 
the government did not contract to do (Appellee’s Br. pg. 
37), none of these matters being contained in the Gerard Act 
or material to any issues presented, and cites the case of 
Charleston Mining Co. v. United States, 273 US 220. How¬ 
ever, this case is of no help to the Appellee as the Gerard 
Act does not refer to indemnity lands or any other lands 
that Congress might designate at some future date. The 
r*ourt held at pg. 225: 

“The phrase in the original grant of 1845 in this case, 
‘or other land equivalent thereto’ w^as not self-execut- 
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ing, and could not and did not confer on the beneficiary 
of the grant the right to make indemnity selections 
except as Congress should provide for the exercise of 
that right.” 

and at pg. 227: 

“These sections require that the indemnity lands to 
be conveyed thereafter shall not be mineral in charac¬ 
ter. Only Congress can convey title to the land of 
the United States, and it makes no difference what was 
its equitable obligation to convey title under the origi¬ 
nal grant of 1845 in respect of indemnity lands. Con¬ 
gress certainly intended to convey as indemnity lands 
only those described in the Act of 1891.” 

The Gerard Act was self-executing, and required no fur¬ 
ther or other enactment by Congress at any future date. 

(B) The Withdrawal by Executive Order 6910. 

Appellant has already fully discussed the saving clause 
in Executive Order 6910 in its opening brief (App. Br. pg. 
45). This point needs no further discussion notwithstand¬ 
ing the Government's miscomprehension of the holding of 
the case of Stockley v. XJ. S., 260 US 532. It is interesting 
to note that the Government does not cite any case whatso¬ 
ever showing that the rights of Appellant were not pro¬ 
tected under this Executive Order which provided, “The 
withdrawal hereby affected is subject to existing valid 
rights.” 

The Government’s argument is that under Executive Or¬ 
der 6910, it was ratified by Congress when it amended the 
Taylor Grazing Act by the Act of June 26, 1936, Section 2, 
49 Stat. 1976. What the Government fails to point out, and 
as set forth in Appellant’s brief, is that the Taylor Grazing 
Act likewise contained a saving clause protecting the rights 
of Appellant, which reads as follows: 

“Nothing in this Act shall be construed in any way to 
diminish, restrict, or impair any right which has been 


heretofore or may be hereafter initiated under existing 
laics validly affecting the public lands * * (Act of 
June 28, 1934, e. S65, 48 Stat. 1269). 

The Gerard Act was an existing law validly affecting the 
public lands. (App. Br. pg. 53). 

The Government contends that the cases of U. S. v. North¬ 
ern Pacific Railway Co., 256 US 51, and Santa Fe Pacific 
Co., 56 I. D. 376, are not applicable since no deficiency ex¬ 
ists. 13 It is submitted that under the saving clauses re- 
ferred to, the question of a deficiency is immaterial, and 
furthermore, the basic principles set forth in the Northern 
Pacific and Santa Fe Pacific Cases would nevertheless ap¬ 
ply as the court held in the Northern Pacific Railway Co. 
Case, pg. 61: 

“Of course if it could take part of the lands required 
for the purpose, it could take all and thereby wholly 
defeat the provisions for indemnity, but it cannot do 
either. ‘The substantial right’ referred by that pro¬ 
vision * * * cannot be cut down or extinguished 

V. 

THE SECRETARY OF INTERIOR HAS NO DISCRE¬ 
TION TO EXERCISE IN THE PREMISES AND 
MANDAMUS IS THEREFORE THE PROPER 
REMEDY. 

It is submitted that the Secretary had no discretion in 
the premises and that the issuance of a patent under the 
Gerard Act is merely a ministerial act. (App. Br. pg. 56). 

Appellant contends that the Secretary’s action in this 
case is based upon a clear mistake of law and mandamus is 
proper ( Proctor <& Gamble Co. v. Coe, 68 App. D. C. 246, 
249, 96 Fed. (2) 518, 522, and cases cited in App. Br. pg. 55). 

This appropriate language was used in the case of U. S. 

13 The Government states (Appellee’s Br. pg. 9) that since the Secretary 
can classify land for scrip selection under the provisions of the Taylor 
Grazing Act, it is believed the Northern Pacific doctrine does not apply. 
The cases however do not support, but repudiate this belief. 




26 


ex rel Santa Fe R. Co. v. Work, 4 Fed. (2) 172, 173, which 
concerned tlie exchange of forest lands under the Forest 
Lieu Statutes, and this case reversed the judgment of the 
Supreme Court of the District of Columbia, denying a Writ 
of Mandamus to compel the Secretary to issue a patent: 

“If the Secretary had made a mistake in classification, 
it was the government’s mistake, and the government 
must abide by the situation it had created. The con¬ 
tract upon relinquishment was complete; the lands re¬ 
linquished and the lands selected must stand upon the 
status they had at the moment, and, that status being 
one of equal quality, no discretion remained in the Sec¬ 
ret ary.” 

There is nothing in the Gerard Statute which governs the 
performance of the Secretary. He has no discretion in the 
premises. As was stated in the case of Payne v. Central 
Pacific Railroad Co., 255 US 228: 

“* * * the selections are to be made by the grantees, not 
by the Secretary of Interior. * * * It (the Statute) does 
not clothe him with any discretion to enlarge or cur¬ 
tail the rights of the grantee, nor to substitute his judg¬ 
ment for the will of Congress as manifested in the 
granting Act.” 

M e submit that the Payne Case is controlling. 
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CONCLUSION. 

It is respectfully, and confidently submitted that the judg¬ 
ment of the trial court is erroneous in its entirety, and that 
the Secretary erred. Therefore the judgment should be 
reversed, and the writ issued as prayed. 

Ray L. Jenkins, 

Washington Building, 

15th and New York Ave., 
Washington 5, D. C., 
Attorney for Appellant. 

Edward D. Neuhoff, 

650 S. Grand Ave., 

Los Angeles 17, Calif. 

Joseph E. Casey, 

1025 Connecticut Ave., N. W., 

Washington 6, D. C., 

Of Counsel. 
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No. 11,187 

West Coast Exploration Company, a corporation, 

Appellant 

v. 

Oscar L. Chapman, Secretary of the Interior, 

Appellee 


On Appeal from the United States District Court for the 
District of Columbia 


SUPPLEMENTAL BRIEF OF APPELLEE IN RESPONSE TO 
SUPPLEMENTAL BRIEF OF APPELLANT 


During oral argument of this case [on February 27, 
1952] the Court requested counsel for the parties to file 
supplemental briefs upon the following: 

QUESTION PRESENTED 

Whether this action is in fact a suit against the United 
States, in which event the courts lack jurisdiction since 
Congressional consent to such a suit has not been given. 

ARGUMENT 

This action is in fact a suit against the United States 
and, Congressional consent being absent, should be dis¬ 
missed for lack of jurisdiction. —It is settled law that the 
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United States cannot be sued without its consent. United 
States v. Shaw, 309 U.S. 495 (1940); United States v. Sher¬ 
wood. 312 U.S. 584 (1941): Moody v. Wickard, 78 App. 
D.C. 80, 136 U. 2d 801 (1943), certiorari denied 320 U.S. 
775. Equally well settled is the principle that in determin¬ 
ing whether a suit is against the United States the courts 
look beyond the nominal parties to see whether the rights, 
interests, or property of the United States are in fact under 
attack. Oregon v. Hitchcock, 202 U.S. 60 (1906): Louisiana 
v. Garfield, 211 U.S. 70 (1908); Louisiana v. McAd-oo, 234 
U.S. 627 (1914). 


The question of whether a given action is a suit against 
the United States has been the subject of many decisions 
dealing with various situations. Xo occasion arises here 
for attempting to harmonize all such decisions because this 
action is of a class which has been dealt with bv the Su- 
preme Court and this Court in decisions which, it is sub¬ 
mitted, compel the conclusion that it is an action against 
the United States and must therefore be dismissed. 

This case involves public land of the United States, pos¬ 
session and legal title to which has always been in the 
United States. Appellant’s position is that under an act 
of Congress it is entitled to acquire this property from the 
United States. An early and leading case dealing with 
this situation is Louisiana v. Garfield, supra, wherein Lou¬ 
isiana sued the Secretary of the Interior to establish its 
title to certain lands of the United States, the State claim¬ 
ing to have acquired title pursuant to an Act of Congress. 
In holding that the United States was an indispensable 
party and in dismissing the bill, the court stated (211 U.S. 
pp. 77-78): 


* * * The doubt is whether Louisiana has not now a 
good title by the lapse of five years since the approval 
and by the operation of that act. 

But that cannot be resolved in this case. It raises 
questions of law and of fact upon which the United 
States would have to be heard. The United States 
fairly might argue that the statute of limitations was 
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confined to patents, or was excluded by the act of 1871. 
If it yielded those points it still reasonably might 
maintain that a title could not be acquired under the 
statute by a mere void approval on paper, if the United 
States ever since had been in possession claiming title, 
as it claimed it earlier by the act of 1871. It might 
argue that, for equitable relief on the ground of title 
in the plaintiff, in the teeth of the last named act, it 
would be necessary at least to allege that the State 
took and has held possession under the void grant. The 
United States might and undoubtedly would deny the 
fact of such possession, and that fact cannot be tried 
behind its back. It follows that the United States is a 
necessary party and that we have no jurisdiction of 
this suit. 

See also New Mexico v. Lane, 243 IT. S. 52, 58 (1917), 
where the Garfield decision is analyzed and adhered to. 

That language aptly applies to this case. Here appellant 
claims that under an Act of Congress it was entitled to 
enter the lands of the United States here in question and 
that, upon the filing of its entry on the specific lands here 
in suit, title thereto vested in appellant. But, as the deci¬ 
sion of the Secretary and appellant’s opening brief clearly 
show, the question of whether the particular lands of the 
United States here involved were subject to appellant’s 
right to enter involves questions of law, i.e., whether appel¬ 
lant’s right to enter was limited to lands which had become 
subject to private entry, whether the right did not extend 
to mineral lands in California, or whether it did not extend 
to lands which had been withdrawn from entry prior to the 
attempted entry by appellant. And see appellant’s open¬ 
ing brief (p. 2), where it is stated that “The only questions 
before the lower court were therefore questions of law.” 
These certainly are questions of law “upon which the 
United States would have to be heard.” Precisely that 
rule was applied by this Court in Yount 7 v. Anderson. 81 
U. S. App. D. C. 379, 160 F. 2d 225, 227-228 (1947), cer¬ 
tiorari denied 331 U. S. 824, where this Court made the 
same quotation from the Louisiana v. Garfield decision 
above set out. 
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In the more recent case of Seiden v. Larson, SS U. S. 

App. D. C., 188 F. 2d GG1 (1951), certiorari denied 

.‘41 F. S. 950, this Court had further occasion to consider 
the question, and again held that a suit which seeks to 
compel an officer of the Government to convey title to land 
belonging: to the United States is a suit against the sov¬ 
ereign. There this Court examined the authorities at length 
and stated: 


* * * The Supreme Court, in summing up such deci¬ 
sions, indicated that ‘where the sovereign admittedly 
has title to property and is sued by those who seek to 
compel a conveyance or to enjoin disposition of the 
property, the adverse claims being based on an alleg¬ 
edly superior equity or on rights arising under Acts of 
Congress/ suit cannot be maintained in the absence of 
consent on the part of the United States. Land v. Dol¬ 
lar, 330 U. S. 731, 737, 738, 67 S. Ct. 1009, 91 L. Ed. 
1209. (Italics supplied.) 


This Court also noted that in Larson v. Domestic (C Foreign 
Commerce Cor/).. 337 U. S. G82 (1949), the Court stated 
that, even where it is claimed that the officer is acting un¬ 
constitutionally or beyond his statutory powers, the suit 
may fail if the relief requested “requires affirmative action 
by the sovereign or the disposition of unquestionably sov- 
eign property.” Further, although Mr. Justice Frank¬ 
furter dissented in the Larson case, he did, as noted by this 
Court in the Seiden case, acknowledge (337 U. S. p. 725) 
that “where the United States is the owner in possession 
of property a court cannot interfere without the Govern¬ 
ment ’s consent.*’ 

An equally forceful application of the doctrine of the 
Seidoi case was later made by this Court in American 

Dredging Co. v. Cochrane, .... U. S. App. D. C., 190 

F. 2d 10G, 10S-109 (1951). Appellant’s attempts to avoid 
these decisions are trifling. Thus it states (Supp. Br. 4) 
that in the Seiden and American Dredging Co. cases the 
statutes involved gave the Government officers broad pow¬ 
ers, leaving the inference to be drawn that the Secretary of 
the Interior (who is the executive officer of the United 
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States charged with the administration of the public lands 
of the United States and the laws for their disposal) has 
only ministerial functions. We pass this because the fact 
is that the scope of the authority of the officer in the Seiden 
and American Dredging Co. cases was not alluded to by 
this Court in passing upon the jurisdictional question. 
Likewise the second purported distinction, based upon ap¬ 
pellant’s claim that entry under the Gerard Act does not 
constitute a “sale,” is likewise devoid of merit, since the 
decision in each case rests solely upon the fact that the 
property sought to he acquired is United States property. 

Actually appellant recognizes the settled rule as above 
expounded but seeks to avoid it on the assertion that it 
has equitable title. See, for example, appellant’s supple¬ 
mental brief, p. 3, where it quotes from Larson v. Domestic 
& Foreign Commerce Corp.. 337 U. S. f>S2 (1949), a discus¬ 
sion with respect to actions of an officer of the Government 
“by a holding, taking, or otherwise legally affecting the 
Plaintiff’s property.” But merely asserting that one has 
acquired an equitable title does not prove it. Here appel¬ 
lant is trying to lift itself by its own bootstraps. It is sim¬ 
ply assuming and asserting the very result it wishes this 
Court to arrive at by a consideration of the merits. In 
both Louisiana v. Garfield, supra, and New Mexico v. Lane, 
supra, the states contended that by the statutes under 
which they claimed a fee simple title had vested. In the 
latter case, and referring to the earlier Louisiana v. Gar¬ 
field decision, the Court stated (243 U. S. 58): 

Under the statute it was contended the land vested 
in the State in fee simple, that is, the act was contended 
to have the same character and efficacy as the Act of 
June 21, 1898, is asserted to have in the case at bar. 

So here appellant is contending that the Gerard Act and 
the attempted entry of Little Placer vested equitable title 
in it. But the Supreme Court went on to state that “This 
court said that in the [Louisiana v. Garfield ] case there 
were questions of law and fact upon which the United 
States would have to be heard” and noted that the same 
was true in the New Mexico case. 
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Appellant’s argument is in substance the same as that 
rejected by this Court in the Seiden and American Dredg¬ 
ing Co. cases. Thus, notwithstanding appellant’s assertion 
of an equitable title, the determination of whether it has 
such title involves questions of law which the courts can¬ 
not pass upon in the absence of the United States. 

Appellant quotes at length (Supp. Br. 7) from Pagne v. 
Central Pae. Rg. Co.. 255 U. S. 228 (1921). There the rail¬ 
road sued to enjoin the Secretary from cancelling a selec¬ 
tion of indemnity lands. It was conceded that the lands 
were subject to selection when the selection was filed (255 
U. S. p. 233), and the Secretary’s ground for cancellation 
was that the lands had been withdrawn after the selection 
for a power site. The Court stated (255 I T . S. 234): “It 
is not questioned [by the Secretary] that, had the selection 
been reached for consideration before the withdrawal, it 
would have been the duty of the Commissioner and the Sec¬ 
retary to approve it and pass the lands to patent; * * 
Thus it was admitted that the railroad had, prior to the at¬ 
tempted withdrawal, validly performed all steps by which, 
under the statute, its right matured, and following the fil¬ 
ing of the selection there remained in the Secretary only 
the ministerial function of issuing the patent evidencing 
that right. 

That is not this case. Here the Secretary has found 
that the lands attempted to be entered by appellant were 
not open to such entry in 1947, when appellant attempted 
its entry, or had ever been open to such entry, and the cor¬ 
rectness of that determination involves the determination 
of questions of law which are not open to judicial settle¬ 
ment in the absence of the United States under the cases 
hereinbefore cited. 

It remains to be noted that appellant throughout its sup¬ 
plemental brief reargues, in effect, the merits of this case. 
Presumably appellant would have this Court sustain juris¬ 
diction by deciding against the United States the very 
questions which are not open to review in the absence of 
the Government. 
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CONCLUSION 

It is submitted that this is clearly a suit against the 
United States and that therefore it must be dismissed for 
lack of jurisdiction. 


March 1952. 


Respectfully, 

Wm. Amory Underhill, 

Assistant Attorney General. 

Roger P. Marquis, 

Fred W. Smith, 

Attorneys, Department of Justice, 
Washington 25, D. C. 

Attorneys for Appellee. 
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IX THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,187 


West Coast 


Exploration Company, a corporation. 
Appellant , 


v. 

Oscar L. Chapman, Secretary of tin* Interior, Appellee. 


On Appeal from a Judgment of the United States District 
Court for the District of Columbia 


SECOND SUPPLEMENTAL BRIEF OF APPELLANT 


Appellant, by leave of Court, hereby files a further and 
supplemental brief on the question as to whether or not 
this action is in fact a suit against the United States, to 
which consent has not been given by the sovereign. 1 

1 Due to the many issues presented for argument within the time allowed, 
Appellant believes it would best serve the convenience of the Court that a 
short additional brief be filed, and calling to the Court's attention additional 
eases bearing on the point at issue. 
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I. 

ARGUMENT 

(A) The Instant Cause Falls Within the Well-Known 
Exceptions to the Sovereign Immunity Rule, and the 
Court Has Jurisdiction to Proceed With the Matter 
Upon its Merits. 

This court in Saicycr v. Dollar. 190 Fed (2d) 023 (1951), 
nt page 045 used this appropriate language: 

*‘ The course pursued by the government in this 
mutter strikes hard at the doctrine of sovereign bu¬ 
rn unity from suit. That doctrine had a philosophical 
basis in a monarchic government. But it is a mere 
rule of convenience in a jurisprudence revolving about 
a democratic constitutional form of government. It 
has a valuable place of public importance in that juris¬ 
prudence. Hut it should not be permitted to Uncart 
fundamental principles of greater importance. * * * 
It is well established that a government official cannot 
wrongfully hold property of a citizen by merely claim¬ 
ing to be acting for his sovereign ; that claim, we iterate, 
is subject to indicia! examination and judicial deter¬ 
mination 

In Land v. Hollar. SS U. S. App. I). 162: 190 Fed (2d) 

266 (1951), this court in reviewing the decision of the 
Supreme Four! in United States v. Lee, quoted certain 
fundamental propositions of law from the Lee Case as 
follows: 

“In such cases there is no safety for the citizen ex¬ 
cept in the protection in judicial tribunals, for rights 
which have been invaded by officers of the government, 
profess to act in its name. There remains to him hut the 
alternative of resistance, which may amount to crime. 
The position assumed here is that, however clear his 
rights, no remedy can be afforded to him when it is 
seen that his opponent is an officer of the United States, 
claiming to act under its authority: for. as Mr. Chief 


- Italics added by Appellant unless otherwise indicated. 


Justice Marshall says, ‘to examine whether this au¬ 
thority is rightfully assumed is the exercise of juris¬ 
diction, and must lead to the decision of the merits of 
the question.’ 

And proceeding further tlie Court said: 

‘No man in this country is so high that he is above 
the law. No officer of the law may set that law at 
defiance with impunity. All the officers of the govern¬ 
ment, from the highest to the lowest, are creatures of 
the law and are bound to obey it.' *' 

In Land v. Dollar, 330 U. $. 731 (1947) at page 738, the 
court in discussing the results when an official exceeds his 
authority, held: 

“The dominant interest of the so re reign is then on the 
side of the victim who mag bring his possessor // action 
to reclaim that which is wrongfully withheld . 1 ’ 

It seems clear from the above quotation from the Supreme 
Court that where a defendant officer is proceeding in excess 
of his statutory authority, and unconstitutionally as claimed 
by Appellant (see AppellantC Supp. Br. points (B) and 
(C)), that the interest in the protection of the Appellant’s 
rights to be free from the consequences of such action 
clearly outweighs the interest served by the sovereign im¬ 
munity doctrine. The rationale of the sovereign immunity 
doctrine seems to rest upon the proposition that the Gov- 
erament should be free from undue interference with its 
operations or functions. However, the Government cannot 
justifiably claim interference with its functions when the 
acts complained of are unauthorized by statute, and uncon¬ 
stitutional. 

This Court in Dollar v. Land. 81 C. S. App. I). C. 28; 
154 Fed. (2d) 307, 311, 3 legalisticallv and realistically ap¬ 
proached this problem, and adopted among other principles 

3 Certiorari granted by the Supreme Court and pi figment affirmed in Land 
v. Dollar. 330 U.S. 731 (1947). 
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of law sot forth therein, the jurisdictional analysis of Chief 
Justice Stephens in Franklin Tp. In Somerset County , N. J. 
v. Tugicell. 6ft l\ S. App. I). C. 42: So F. (2d) 20S, 229. 
Xo amount of elaboration or explanation can add to this 
excellent analysis, which succinctly points out the proper 
avenue of approach. He states: 

•* ‘Where a plaintiff asserts that an officer of the Gov¬ 
ernment is acting without power and that therefore 
his acts are invalid, the court in determ in inn; the pre¬ 
liminary jurisdictional question whether the United 
States is a necessary party (whether necessary parties 
are before a court is. of course, jurisdictional), is con¬ 
fronted with a peculiar procedural problem, or impasse, 
arising out of the fact that the determination of this 
question involves passing upon the very question in¬ 
volved in the merits. * * ‘ Since a court must determine 
at the outset its jurisdiction to proceed, it is compelled 
to make a preliminary decision for jurisdictional pur¬ 
poses on the ultimate question in the suit. * * * ' 

(B) The Government Has Misconceived the Basis and 
Purpose of Appellant’s Suit Against the Secretary of 
Interior. 

Tlie Government contends that tin* Court does not have 
jurisdiction of this cause upon the faith of the holdings of 
the Supreme Court in the cases of Louisiana v. ( 'airfield . 
211 l\ S. 70 (190S), Xnc Mexico v. Lane . 243 V. S. 7)2 (1917). 
Oregon v. Hitchcock, 202 V. S. ft() (190ft). and like cases, 
wherein ihe actions were dismissed as suits against the 
United States on the grounds that they were suits to estab¬ 
lish title, quiet title, compel a conveyance, or enjoin the 
disposition of Federal property. The rationale of these 
eases do not apply to the instant cause. 

The Government attempts to construe Appellant's cause 
as one to compel an officer of the Government to convey 
t'tle to lands belonging to the United States, (Appellee’s 
Sum>. Br. pp. 2 and 4) and therefore cites and relies on 
cases of this type. This is not correct, as the action filed by 



Appellant, and for which it seeks relief is two-fold, that is, 
first. Appellant requested a writ or order directing the 
Secretary of Interior to approve Appellant’s selection of 
the Little Placer claim, and second , that a writ or order 
be issued directing the Secretary to issue a land patent to 
Appellant for the Little Placer claim, based upon the theory 
that the Secretary had exceeded his authority and acted 
unconstitutionally, and refused to discharge purely minis¬ 
terial duties, thereby casting a cloud upon Appellant 's title 
in and to the Little Placer claim. The type of relief as 
requested by Appellant was approved and granted by the 
Supreme Court in Payne v. Centred Pacific Railroad Com¬ 
pany. 255 U. S. 228 (11)21) 1 (See Appellant’s Supp. Br. 
Point 11 (B)). An analogous situation was likewise pre¬ 
sented in Lane v. Watts, 234 U. S. 576 (1914), wherein the 
Court hold: 

“The title having passed by the location of the grant 
and the approval of it, the title could not be subse¬ 
quently divested by the officers of the Land Depart¬ 
ment. Ballinger v. United States, 216 U.S. 240, 54 
L. ed. 464, 30 Sup. Ct. Rep. 338. * * * The suit is one 
to restrain the appellants front an illegal act under 
color of their office which trill cast a cloud upon the 
title of appellees. 

This disposes of the contentions of appellants that 
this is a suit against the United States, • * V’ 

The relief requested by Appellant is different from that 
as set forth in the cases relied on by the Government. This 
distinction was pointed out and discussed in the following 
cases. In Work v. Louis kina, 269 U. S. 250 (1925), at page 
253, the Court held: 

“It is urged that the trial court was without juris¬ 
diction to entertain the bill, * * *. These objections 
are based upon a misconception of the purpose of the 
suit. It is not one to establish the title of the State, 
as in Louisiana v. Garfield, supra, ami New Mexico v. 

4 Approved in recent case of I sir son v. Domestic and Forciqn Commerce 
Corn-. 337 U.S. Sf>2 (1949). 
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Lane, 243 U. S. 52, 37 S. Ct. 348, 61 L. Ed. 588, nor one 
to quiet its title, as in Minnesota v. Lane, 247 U. S. 243, 
38 S. Ct. 508, 62 L. Ed. 1098.” 

In Land v. Dollar, 330 U. S. 731 (1947), at 738, the Court 
also distinguished the cases relied on by the Government, 
and said: 

“It is not a case where the sovereign admittedly has 
title to property and is sued by those who seek to 
compel a conveyance or to enjoin disposition of the 
property, the adverse claims being passed on an 
allegedly superior equity or on rights arising under 
acts of Congress.” Citing various cases relied on bv 
the Government, such as Minnesota v. Hitchcock, 185 
U. S. 373. Oregon v. Hitchcock, 202 U. S. 60, and 
Louisiana v. Garfield. 211 U. S. 70). s 

It -should be borne in mind that the Appellant in this 
cause is not seeking to establish or quiet title to the Little 
Placer Claim against the United States, nor to compel a 
conveyance to the property, nor to enjoin the disposition 
thereof by the United States. It is the Appellant's position 
that the grant was made by Congress in 1855. The Gerard 
Act is a law as well as a conveyance. (Missouri, Kansas, 
and Texas Railway Co. v. Kansas Pacific Railway Co., 97 
U. S. 491, 497). Therefore, no conveyance of title by the 
Government is now necessary. The issuance of the patent 
bv the Secretarv would be merelv confirmatory and one 
of the steps to remove the cloud placed on the Appellant’s 
title by the action of the Secretary. (See Wilbur v. Krusnic, 
30 Fed. (2d) 742, 747 (1929)) Equity regards that as done 
which ought to be done. If the position of Appellant is 
correct, we seem to have a complete answer to the question 
by the holding of the above entitled court in the case of 
Gilbert v. Ballinger. 36 U. S. App. D. C. 203, at 206, wherein 
the court held: 

•> This rule announced by the Supreme Court was approved by the above 
entitled court in Seidtn v. Larson. 88 TT.S. App. D.C. 258, 1SS Fed (2d) 661 
(1951) at pnjjp 665. 



I 

“If, as contended by the Appellant, his title to the 
land became vested by full compliance with the Act of 
Congress, # * * and nothing remained for the Secretary 
but the plain duty to order the patent to issue, there 
would seem to he no ground for urging , that the. suit 
is in reality against the United States.” 

The Government takes the position that the determina¬ 
tion as to whether or not Appellant has title to the Little 
Placer Claim is a question of law which the court cannot 
pass upon in the absence of the United States. (Appellee’s 
Supp. Mimeo. Br. page 6). A finding on title is permissible 
in this type of case, and is not fatal to the jurisdiction of 
the Court and determining the cause on its merits. This is 
crystal clear from the holdings of the Court in the case of 
Land v. Dollar , 330 U. S. 731, wherein the Court went into 
the question of ownership of certain shares, the Secretary 
of Commerce contending that thev were owned bv the 
Cmited States Government. In United States v. Lee, 106 
U. S. 196 (18S2), a suit was permitted against government 
officials claiming title to land in the United States, although 
it was determined in the action that the title of the United 
States to the land was invalid and judgment was rendered 
giving possession of the property to the Plaintiff, the Court 
indicating however, that the judgment was not res judicata 
against the United States. (See also Gilbert v. Ballinger, 
supra.) 

In the instant cause there are no questions of law that 
cannot be passed upon by the Court, and without the pres¬ 
ence of the Government, as the relief reque-sted is directed 
against the Secretary and directed against its authority to 
act as he did in contravention of Appellant’s statutory and 
constitutional rights. 


CONCLUSION 

It is clear that the Court has jurisdiction to hear this 
matter upon its merits. The Secretary should not be per¬ 
mitted to hide behind the cloak of sovereign immunity. 
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Under the principles of law as established by our cases, 
the instant action is not one against the Government. To 
hold otherwise, would free the action of all governmental 
officials from judicial review when they are acting contrary 
to their authority, exceeding their authority, acting uncon¬ 
stitutionally. or refusing to perform ministerial acts. 

Respectfully submitted, 

Kay L. Jenkins 
John AY. Nairn, and 
Edward i). Xeuhokf 

By Edward D. Neuhoff 

Attorneys for Appellant. 

















